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Permit Agreement 

This Permit Agreement made and entered into by and between the HENNEPIN 
COUNTY REGIONAL RAILROAD AUTHORITY, a Minnesota political subdivision, 
Southwest Street Level, Government Center, 300 South Sixth Street, Minneapolis, Minnesota 
55487-0016, hereinafter referred to as the "Authority," and the CITY OF MINNEAPOLIS, 
a Minnesota political subdivision, City Hall, 350 South Fifth Street, Minneapolis, Minnesota 
55415, hereinafter referred to as the "City." 

WITNESSETH: 

WHEREAS, the Hennepin County Regional Railroad Authority (HCRRA) has 
invested in a transportation corridor paralleling Lake Street and lying between 
France Avenue and Hiawatha Avenue in the City of Minneapolis known as the 29th Street 
Rail Corridor (Corridor), principally for the purpose of implementing Light Rail Transit 
(LRT) and other permitted future transportation uses; and 

WHEREAS, Hennepin County has identified this transportation corridor and its 
proposed transportation improvements as an integral part of a vision for long-range property 
value enhancements and business development known as Hennepin Community Works; and 

WHEREAS, the Minneapolis neighborhoods adjoining this corridor, together with the 
City of Minneapolis (City), Hennepin County and HCRRA have named this Community 
Works project, the "Midtown Greenway"; and 

( 
WHEREAS, the HCRRA, the City, and the neighborhoods are proposing to develop 

a master plan for the LRT and bicycle transportation improvements witliin the corridor 
owned by HCRRA; and 

WHEREAS, the City has applied and received approval for an !STEA grant for 
construction of a bicycle trail within the HCRRA Corridor between France Avenue and I-
35W; and 

WHEREAS, the City and HCRRA desire to enter into an agreement to develop a 
master plan for the Corridor and engineering plans for the first stage of construction, and 
provide for a division of cost for planning and construction of the bicycle trail between 
France Avenue and l-35W as an integral part of the Hennepin Community Works initiative. 



In consideration of the covenants by and between the parties, it is hereby agreed: 

1. Master Plan 

City shall develop a master plan for the 29th Street Rail Corridor from France Avenue 

to Hiawatha Avenue. Such plan shall include, but not be limited to, locations for LRT, LRT 

stations, and the conceptual bikeway and its amenities. 

The Authority shall participate in discussion, review, and comment regarding LRT, LRT 

station location and design, bikeway, and other facilities and/or amenities, and their location 

within the corridor. Authority reserves the right to reject any plans proposed by the City on 

the grounds, in Authority's sole discretion, that said plans are inappropriate or incompatible 

with its future use of the Premises or with the operations of any railroad operating on the 

right of way adjacent to the Premises. 

2. Preliminary Engineering Plans 

City shall complete preliminary engineering plans for the bicycle trail (!STEA Project 

No. S.P. 141-090-03) within the Corridor between France Avenue and Fifth Avenue South. 

Authority agrees to cooperate with City in the development of such plans. 

3. Final Design and Construction 

City shall complete final design plans, contract for and supervise construction of the 

bicycle trail (!STEA Project No. S.P. 141-090-03) between France Avenue and Fifth Avenue 

South. 
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4. Payment 

Payment for the master plan, preliminary engineering, final design, and construction will 

be made by the parties as shown on the Division of Cost, Exhibit A, attached hereto and 

made a part of this agreement by this reference. 

5. Premises 

Authority hereby agrees to grant certain rights and benefits to City hereinafter 

described with regard to that certain real property described as follows: 

That part of the Hennepin County Regional Railroad Authority (HCRRA) right of way 

in the City of Minneapolis, generally consisting of the northerly 35 feet between 

France Avenue and Fifth Avenue South, all as delineated and colored green on HCRRA 

Property Maps numbered and attached hereto as Exhibit B. 

The description of the Premises as determined by the parties will provide exceptions 

for future LRT station areas at Abbott Avenue, Hennepin Avenue, Lyndale Avenue, Nicollet 

Avenue, and any other potential LRT station area all as determined by Authority. 

A more complete legal description will be prepared upon the completion of 

construction of the bike trail, and will replace and supersede the above description. 

The said real estate shall be hereinafter described as the "Premises." 

6,. Use of Premises 
/ 

The Premises shall be for the temporary use of City, its agents, officers, employees, 

assignees and invitees for trail purposes. Authority reserves the right to limit, reject or refuse 

to permit the use of the Premises by City or any assignees for any purpose which Authority, 

in its sole discretion, deems inappropriate or incompatible with its future use of the Premises 

or the operations of any railroad operating on the right of way adjacent to the Premises. City 
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shall submit any proposed development or other physical alterations to the Premises to 

Authority to determine its acceptability to Authority prior to contracting any obligations or 

commitments in connection therewith. 

The term of this Permit Agreement shall be for an indefinite period, commencing on 

execution by the Chair of the Hennepin County Regional Railroad Authority until 

termination in accordance with Paragraph 8. 

Y. / Termination 

Either party may, at any time and for any reason, terminate this Permit by giving one 

. hundred eighty (180) days' written notice of its intention to do so. Such notice may be served 

upon the Hennepin County Regional Railroad Authority by delivering a copy thereof to the 

Executive Director at the principal office in the Hennepin County Government Center, 

Minneapolis, Minnesota, 55487, or by depositing the same in the United States Post Office 

directed to the Executive Director at the principal office. Such notice may be served on the 

City of Minneapolis by delivering a copy thereof to City Engineer, Room 203, City Hall, 

350 South Fifth Street, Minneapolis, Minnesota 55415. Except as provided herein, this 

Agreement may not be terminated or revoked by either party hereto. 

/ Rights Upon Termination 

On the expiration of one hundred eighty (180) days after such service of said notice, 

this Permit, and all rights hereunder, shall thereupon terminate and be at an end, saving and 

excepting such rights as may have accrued to either party hereunder prior to such 

termination. City shall, without further notice or demand, deliver possession of the Premises 

to the Authority at the expiration of said one hundred eighty (180) days and shall, before the 
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expiration of said one hundred eighty (180) days, remove all buildings and property placed 

upon the Premises which it may desire and have the right to remove. If it shall fail to 

remove buildings and property, its right shall, at the option of the Authority, cease and City's 

interest thereto shall be forfeited and at the same time shall belong to Authority or, in such 

case, if the Authority shall elect, it may, at any time after the expiration of said period of one 

hundred eighty (180) days, tear down and/or remove any or all such buildings and property 

at the expense of City without any liability for damages thereof in any respect whatsoever and 

City shall thereupon promptly reimburse Authority for all expenses incurred by it in doing 

so. 

10. Joint Use of Corridor 

City acknowledges that the Premises was acquired by Authority specifically and solely 

for the purpose of constructing a light rail transit system or other permitted transportation 

uses and its associated facilities and that it is Authority's intention to allow City to use the 

Premises only until it is needed for that purpose. Nothing in this Permit shall be deemed to 

evidence any change by Authority of its intended use of the Premises for light rail transit 

purposes or other permitted transportation uses. Rather, Authority has agreed to the terms 

of this Permit to provide a temporary use for the Premises during the time required for 

further planning and development of the light rail transit system or other permitted 

transportation uses, including, without limitation of the foregoing, mainline and station 

locations, all as determined by the Authority. 

11. Rent 

Upon any such termination of this Permit, rent shall be paid by the City to the date of 

termination fixed by said notice at the rate of $1.00 per year. 
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12. Subpermits 

City may grant permits to assignees only upon written agreement of Authority. Any 

subpermit shall be on the same terms and conditions and for the same uses as are contained 

in this Permit. 

/, Signage 

City shall provide, install and maintain signage, including kiosks·, on the Premises 

identifying that the Premises are being used by the City of Minneapolis by permission of the 

owner, the Hennepin County Regional Railroad Authority, until the Premises are used for 

light rail transit or other future transportation uses. Any such signage shall also identify the 

improvement as part of Hennepin Community Works. 

14. Nuisance. Waste 

City shall not permit the existence of any nuisance on said Premises. City, at all times, 

shall keep said Premises clean and shall comply with all laws, ordinances and regulations 

respecting City's business and use and occupation of said Premises. City, at its sole cost, shall 

make any and all improvements, alterations, repairs and additions, and install all appliances 

required on said Premises by or under any such regulations, ordinances or laws. No bills, 

posters or advertising matter of any kind shall be posted on said Premises; provided, however, 

that City may post on appropriate structures, informational materials relating to the permitted 

uses. City shall use all reasonable precautions to prevent any waste, injury, death or property 

damage and shall modify, repair or replace any railings, pathways or other improvements on 

the Premises when necessary. 
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15. Utilities. Title. Existing Rights of Others 

City accepts said Premises subject to the rights of any person, firm or corporation, . 

including the Authority in and to any existing telephone, telegraph and/or other wires, poles 

and facilities of any kind whatsoever, whether or not of record, and should it, at any time, 

become necessary because of City's use of the Premises to relocate any of said poles, wires 

or facilities by reason of this Permit, City shall bear and pay the cost of so doing. 

City also accepts said Premises subject to any want or failure at any time of Authority's 

title to said Premises or any part thereof and City shall assume any damages sustained by City 

in connection therewith. City also accepts such Premises subject to rights ·of any party, 

including Authority, in and to any roadways, easements, leases and permits, whether granted, 

at Authority's sole discretion, either prior to or after the date of this Permit Agreement. City 

agrees to provide to Authority or other tenants of Authority access over and through the 

Premises on these roadways and easements should such access be deemed necessary by 

Authority. City accepts said Premises subject to the right of Authority, its employees, agents, 

permittees, lessees, and contractors when reasonably necessary to walk upon said Premises 

to repair adjacent property and the right of Authority, its employees, agents, permittees, 

lessees, and contractors to temporarily place equipment upon the property when reasonably 

necessary for the purpose of maintaining, repairing, inspecting or constructing upon 

Authority's property. 

16. Indemnification 

City shall defend, indemnify and hold harmless Authority, its Commissioners, officers, 

agents, and employees from any liability, claims, demands, personal injury, costs, judgments •. 

or expenses, including reasonable attorney's fees, resulting directly or indirectly from an act 
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or omission of City, its agents, employees, customers, invitees, assignees, permittees, lessees 

· or others on the Premises. 

Authority shall not be liable to City or those claiming by, through, or under City for any 

injury, death or property damage occurring in, on or about the Premises based upon the 

design, construction, operation or maintenance of the Premises by City or any assignees, nor 

for the loss or damage by reason of the present or future condition of repair of the Premises, 

or for the loss or damage arising from the acts or omissions of City, its agents, employees, 

customers, invitees, assignees, permittees, lessees, or others on the Premises. 

p: Insurance 

City further agrees that if in any case the release and indemnity provided in this section 

shall not be valid, Authority shall have the full benefit of any insurance effected by the City 

upon the property injured, destroyed or damaged and/or against the hazard involved; and 

City agrees that any and all such insurance shall be so written that the insurer shall have no 

claim or recourse of any kind whatsoever against Authority in connection therewith. 

18. Covenant 

City, in consideration of the permitting of the said Premises, as herein provided, hereby 

covenants and agrees to pay the rent therefor promptly, as above provided, and fully to abide 

by and perform all and singular the conditions, covenants and agreements herein contained 

and to be observed and performed by said City and to yield up said Premises unto the 

Authority at the expiration or termination of the Permit Agreement in as good condition as 

when entered upon. 
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19. Quiet Enjoyment 

Authority has the right and authority to enter into this Agreement and if City pays the 

rent required hereby and otherwise performs the terms hereof to be performed by City, City 

shall, during the term hereof, be entitled to quiet enjoyment and possession of the Premises 

subject to the termination provisions hereof. Notwithstanding the foregoing, City 

acknowledges that the rights provided to it by virtue of the Permit are subject to the 

provisions of Paragraph 15. 

20. Waiver 

No receipt of money by Authority from City after any default by City or after the 

expiration of this Permit or after the service of any notice or after the commencement of any 

suit or after final judgment for possession of said Premises, shall waive such default or 

reinstate, continue or extend the term of this Permit or affect any such notice or suit, as the 

case may be. No waiver of any default of City shall be implied from omission by Authority 

to take any action on account of such default, and no express waiver shall affect any default 

other than the default specified in the express waiver and that only for the time and to the 

extent therein stated. 

21. Breach 

It is further agreed between the parties hereto, that if the said City shall breach or 

make default in any of the conditions, covenants or agreements of this Permit, which breach 

or default shall continue for fifteen (15) days after City's receipt of written notice thereof 

from Authority, then it shall be lawful for the Authority, then or at any time thereafter, to 

declare this Permit ended, and to re-enter said Premises and take possession thereof, with 

or without process of law, and to use any reasonable or necessary lawful force for regaining 
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possession; whereupon the rights and obligations of the parties shall be the same as above 

specified in the case of termination pursuant to Paragraph 8; and it is hereby further agreed 

and provided that any waiver at any time of a breach of any condition, covenant or 

agreement of this Permit shall extend only to the particular breach so waived and shall, in 

no manner, impair or affect the existence of such condition, covenant or agreements, or the 

right of Authority thereafter to avail itself of same and any subsequent breach thereof. In 

the event Authority has to take action for repossession of said property, City, its assigns or 

. heirs shall be liable for reasonable attorney's fees incurred by Authority. 

~ Assignment 

The benefits and obligations of this Permit shall extend to and shall bind the heirs, 

administrators, executors, leases, successors or assigns of the parties hereto, but no interest 

in this Permit shall be assigned, nor said Premises or any part thereof shall be subpermitted, 

used or occupied by any party other than the City unless specifically stated herein. Authority 

reserves the right to review and revise the rental rate applicable to this Permit upon any 

change in the status of the Permit, the City or person occupying the Premises during the term 

of this Permit or any renewal thereof. 

23. Improvements, Maintenance 

City shall be responsible for the construction of all improvements necessary to its use 

of the Premises and shall be responsible for the maintenance of said Premises. City shall also 

be responsible for the construction of all bridges and crossings deemed necessary for City to 

provide for any trails on the Premises or to otherwise use the Premises. Construction plans 

shall be submitted to the Authority for review and comment. Authority reserves the right to 

reject any plans for construction proposed by City on the grounds, in Authority's sole 
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discretion, that said plans are inappropriate or incompatible with its future use .of the 

Premises or with the operations of any railroad operating on the right of way adjacent to the 

Premises. 

34, Environmental Concerns 

City shall not create or permit any condition on the Premises that could present a 

threat to human health or to the environment. City shall bear the expense of all practices 

or work, preventative, investigative or remedial, which may be required because of any 

conditions of the Premises introduced by City, assignees or invitees during City's period of 

use, including conditions introduced by City, assignees, or invitees which affect other lands. 

City expressly agrees that the obligations it hereby assumes shall survive cancellation of this 

Permit. City agrees that statutory limitation periods on actions to enforce these obligations 

shall not be deemed to commence until Authority discovers any such health or environmental 

impairment, and City hereby knowingly and voluntarily waives the benefits of any shorter 

limitation period. 

Authority shall have the right, but not the duty, to· enter upon the Premises from time 

to time as set forth below to inspect the Premises for environmental contamination and in 

the course thereof to conduct soil and groundwater testing and to perform environmental 

investigation, remediation or mitigation. Authority may enter the Premises during regular 

business hours of City without prior notice, and may enter the Premises during periods other 

than regular business hours either with prior written consent of City or without if Authority 

reasonably believes that an emergency exists on the Premises. Authority shall conduct any 

such inspections or testing so as to minimize interference with City's operations. Authority's 
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entry on to the Premises pursuant to this paragraph shall not relieve the City's obligation to 

pay rent under this Permit. 

In addition to the foregoing provisions of this Paragraph 24, and in exchange for the 

rights and privileges granted in this Permit Agreement, City hereby agrees to bear the 

expense of all practices or work, preventative, investigative or remedial necessary to comply 

with all federal, state, local and other governmental statutes, rules and regulations necessary 

for City's use of the Premises for trail and park purposes regarding any hazardous waste, 

pollutant, contaminant or petroleum related material on the Premises regardless of whether 

or not the same was present on the Premises before or after the commencement of this 

Permit Agreement. Further, City agrees to defend, indemnify and hold harmless Authority, 

its Commissioners, officers, agents and employees from any liability, claims, demands, 

personal injury, costs, judgments, or expenses, including reasonable attorney's fees arising 

from exercise of the rights granted by this Permit Agreement and resulting from the presence 

of any hazardous waste, pollutant, contaminant or petroleum related material on the Premises 

regardless of whether or not the same was present on the Premises before or after the 

commencement of this Permit Agreement. City expressly agrees that the obligations it hereby 

assumes shall survive the cancellation of this Permit. 

Notwithstanding the foregoing, the Authority agrees to assert its rights against the Soo 

Line Railroad Company for environmental work on the site pursuant to Paragraph 17 of the 

Purchase Agreement dated December 23, 1992, between the Authority and the Soo Line 

Railroad Company. The City agrees to immediately notify the Authority · of any 

environmental concerns which arise during the construction of the bicycle trail so that the 

Authority may inform and confer with the Soo Line with respect to management of any 
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required remediation. The City's obligation to the Authority pursuant to this paragraph 24 

is limited to that which is not covered by the Soo Line Railroad agreement with the 

Authority. 

25. Compliance with Laws. Ordinances and Rules 
// 

City agrees to comply with all laws, ordinances and regulations of federal, state, 

municipal and local government agencies as they apply to use of the Premises. City agrees 

to comply with rules as may be promulgated from time to time by Authority. 

/~ Condition of Premises Inspection 

City accepts the Premises in an "AS IS" condition with no express or implied 

representations or warranties by Authority as to the physical condition or fitness or suitability 

for any particular purpose, express or implied. City is responsible for and has had ample 

opportunity to inspect the Premises, is familiar with the same, and has determined to its 

satisfaction the fitness of the Premises for its intended use. 

City acknowledges and assumes all risks associated with the location of the Premises 

and its proximity to the railroad right of way adjacent to the Premises and to any railroad 

operations by any railroad company thereon. 

27. Liens and Encumbrances 

City shall not permit any liens or encumbrances to be established or remain against the 

Premises, including but not limited to, encumbrances with respect to work performed or 

equipment or materials furnished in connection with use of the Premises by City, its agents, 

employees, customers, invitees, assignees, lessees or other occupiers of the Premises pursuant 

to this Permit. 
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Memorandum of Understanding 
Between 

The City of Minneapolis, Department of Public Works· 
And 

Hennepin County 

The City of Minneapolis wishes to complete the Midtown Greenway Trail Phase I project from the 
west city limits to Fifth Avenue South. This will require cost sharing from the City of Minneapolis, 
Department of Public Works (City), Hennepin County Community Works (Community Works) and 
Hennepin County Regional Railroad Authority (HCRRA). The City and HCRRA shared in the cost 
of the Master Plan (2/3 and 1/3 costs split respectively). The City has paid for final design and 
construction specifications. The City will pay for construction engineering. 

The purpose of this Memorandum of Understanding is to identify the cost sharing between the City 
and Hennepin County for construction of Midtown.Greenway Phase I project. 

The construction bid for the project is $2,857,330. The City has secured $1,016,376 from !STEA 
for the project. Hennepin County will be responsible for $962,500 (not to exceed this amount). 
Subject to a separate Memorandum of Understanding, . the Hennepin County Regional Railroad . 
Authority is requested to consider providing up to $350,000 for this project. Minnesota Department 
of Transportation will request these funds when the contract is awarded. 

This Memorandum is a sununary and represents the cost sharing agreed to between the parties. All 
agreements and legal issues are subject to the necessary City Council approvals and Hennepin 
County Commissioners' approvals. 

onnenberg 
City Engineer-Director o 

Hennepin County Administrator 

APPROVED AS TO 







EXHIBIT A 

All that part of the Soo Line Railroad Company right of way passing through the 
Northwest Quarter of the Southwest Quarter, the Southwest Quarter of the Southwest 
Quarter, and the Southeast Quarter of the Southwest Quarter, all in Section 36, Township 
29, Range 24; all of which lies westerly of the easterly right of way line of Hiawatha Avenue. 

also: 

All that part of the Soo Line Railroad Company right of way passing through the 
South Half of the Southeast Quarter and the South Half of the Southwest Quarter, Section 
35, Township 29, Range 24; the South Half of the Southeast Quarter and the South Half of 
the Southwest Quarter, Section 34, Township 29, Range 24; the South Half of the Southeast 
Quarter and the South Half of the Southwest Quarter, Section 33, Township 29, Range 24; 
the South Half of the Southeast Quarter and the Southeast Quarter of the. Southwest 
Quarter, Section 32, Township 29, Range 24; and the North Half of the Northwest Quarter 
of Section 5, Township 28, Range 24. 

(Abstract Property) 

All that part of the North Half of the Southeast Quarter of the Southwest Quarter 
of Section 35, Township 29, Range 24, lying South of the South line of Block 3, "Avery's 
Chicago Avenue Addition to Minneapolis", and between the extensions South of the East 
and West lines of said ~lock 3. 

According to the recorded plats thereof and according to the Government Survey 
thereof, as evidenced by Certificate of Title No. 371889. 

(Torrens Property) 



QUITCLAIM BILL OF SALE 

KNOW ALL PERSONS BY THESE PRESENTS: 

Sao Line Railroad Company ("Seller"), in consideration of the sum 
of $1.00 and other valuable consideration to it paid, receipt of 
which is hereby acknowledged, hereby conveys and quitclaims to 
Hennepin County Regional Railroad Authority ("Buyer") the following 
property: all personal property to be conveyed by Seller to Buyer 
pursuant to that certain Purchase Agreement dated December 23, 1992 
between Seller and Buyer. 

This conveyance is made strictly on an "as is, where is" basis, 
and Seller makes no express or implied representation or warranty 
whatsoever concerning said property (including, without limitation, 
express or implied re~resentations or warranties of title, 
merchantability, or fitness for a particular purpose). 

:~~~-9 
Its: ~. D 
Date: July 30, 1993 

V, f. CJ.L. + 
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PURCHASE AGREEMENT 
BETWEEN 

SOO LINE RAILROAD COMPANY AND 
HENNEPIN COUNTY REGIONAL RAILROAD AUTHORITY 

THIS AGREEMENT, made and entered into this :2--.:3 day of 

J).e.(J~-e,,--, 19 92,- by and between the Soo Line Railroad 

Company, a Minnesota corporation, hereinafter sometimes called 

"Soo", and the Hennepin County Regional Railroad Authority, a 

political subdivision and local government unit of the State of 

Minnesota, hereinafter sometimes called the "Authority". 

RECITALS 

Soo presently owns and operates a line of railroad parallel 

with the approximate alignment of 29th Street South in the City of 

Minneapolis, County of Hennepin, State of Minnesota between 

Hiawatha Avenue and France Avenue sometimes referred to as the 29th 

Street corridor. 

The State of Minnesota Department of Transportation and the 

City of Minneapolis propose to reconstruct Hiawatha Avenue between 

Lake Street and 24th Street South in the city of Minneapolis and 

desire to eliminate all Sao rail crossings of Hiawatha Avenue 

within this segment. 

Sao is willing to alter its operations in and through the City 

of Minneapolis to accommodate the Hiawatha Avenue improvements and 

is willing to sever its rail line across Hiawatha Avenue, providing 

alternate rail routes are provided for Soo and other railroads 

pr.esently using the Soo crossings of Hiawatha Avenue under trackage 
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rights agreements. Soo also expects to be compensated for any 

increased operating expense resulting from use of alternate routes. 

Elimination of rail links across Hiawatha between Lake street 

and 24th street will save substantial sums of money for all 

governmental agencies involved in funding the Hiawatha Avenue 

reconstruction. 

The Authority desires to acquire by purchase the 29th Street 

Corridor from Hiawatha Avenue west to France Avenue for future use 

for public transportation purposes. Acquisition and utilization of 

said corridor will sever the rail links across Hiawatha 

substantially accommodating the Hiawatha Avenue reconstruction. 

NOW THEREFORE, in consideration of the foregoing, the parties 

agree as follows: 

SECTION l - DEFINITIONS 

A, "Agreement" shall mean this Agreement dated /2- 2-3 , 

1992, All references in this document to Exhibits are to those 

attached to, and made a part of, this Agreement. 

B. "Property" is defined in Section 2A and shown on Exhibit 

A and Exhibit B to this Agreement. 

C. "Railroad Easement" shall mean the easement created by 

this Agreement and legally described in Exhibit C, providing for 

the continuation of Soo' s present operation of common carrier 

freight railroad service for a limited period of time and the use 

of the Property to be acquired by the Authority as a result of this 

Agreement as may be necessary for said railroad operations. 
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D. "Loss or Damage" includes any and all claims, 

liabilities, damages, costs, judgments, and expenses (including 

reasonable attorneys' fees and expenses) of every character 

incident to loss or destruction of or damage to Property and injury 

to or death of persons, arising upon or as a result of any 

operations conducted under the terms of this Agreement. 

E. "Sole Employees" and "Sole Property" shall mean 

employees, agents, con.tractors, passengers, invitees, railroad and 

motor vehicle equfpment, including lading, and other equipment of 

each of the parties or their agents or contractors while engaged 

in, or about to engage in, maintaining, using, operating, 

constructing, repairing, renewing, replacing and improving the 

trackage in the Railroad Easement, or in switching or handling 

railroad cars of the respective parties hereto. 

F. "Taxes II shall mean lawfully imposed real estate taxes and 

assessments including, but not limited to, special assessments. 

G. "Trackage II shall mean all rail, cross ties, related track 

appliances such as spikes and tie plates (sometimes known as other 

track material), ballast, all grade crossing signals and other 

signal and communication equipment located upon the Property, and 

including trackage laid in and across public streets and highways. 

H. "Environmental site" shall mean the physical location 

from which emanates any claims, damages, liabilities, costs, 

including costs and expenses of response, removal, remediation or 

disposal expenses (including reasonable experts' and attorneys' 

fees), suits or obligations of any and every nature resulting from 
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the generation, treatment, use, handling, storage, transportation, 

manufacture, release, discharge or disposal of any toxic or 

hazardous substances or wastes, pollutants, or contaminants 

(including, without limitation, asbestos, urea formaldehyde, the 

group of organic compounds known as polychlorinated biphenyls, 

petroleum products including gasoline, fuel oil, crude oil and 

various constituents of such products) on or from the Property. 

SECTION 2 - PROPERTY TO BE ACQUIRED 

A. Soo agrees to sell and the Authority agrees to buy all of 

Soo's interest in the railroad right-of-way presently owned and 

operated by Soo along the approximate alignment of 29th Street 

South in the City of Minneapolis between the east right-of-way line 

of Hiawatha Avenue and the westerly city limits of the City of 

Minneapolis all as shown and described in Exhibits A and B 

attached (the Property). Included in the Property to be sold are 

the following: 

(1) Soo's interest in all lines of railroad between Cedar 

Avenue and Hiawatha Avenue, some of which cross Hiawatha 

Avenue in the vicinity of 28th Street and the other 

crossing Hiawatha Avenue in the vicinity of 26th Street. 

( 2) Soo' s interest in any industrial spurs or other spur 

track rights of way appurtenant to the right-of-way. 

(3) Soo's interest in any bridges, retaining walls, and other 

similar structures upon, over, under, across, or 

appurtenant to the right-of-way, but excluding grade 
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crossing protection signals and other signal and 

communication equipment. 

( 4) Soo' s interest in any permits, licenses, ordinances, 

easements, or other rights permitting the occupation of 

the right-of-way and the operation of a railroad over the 

Property including (but not limited to) rights to cross, 

traverse, or operate in or upon public streets and rights 

of way, but excluding Soo's rights and obligations to 

provide common carrier freight rail service on t)1e 

Property; 

(5) Soo's interest in the railroad right-of-way located in 

public streets and other public rights of way. 

(6) Valuation maps, plats, deeds of conveyance, and other 

similar records relating to Soo' s ownership of the right

of-way. Except as provided herein, the originals of such 

records shall be delivered to the Authority within a 

mutually convenient and reasonable time following the 

closing. A copy may be delivered in lieu of the original 

under the following circumstances: (i) the original is 

unavailable, (ii) the record also pertains to Soo 

property other than the 29th Street Corridor, or (iii) 

the original record is reasonably required by Soo during 

the term of the Railroad Easement (as defined in this 

Agreement), in which event the original shall be 

delivered to the Authority promptly after the termination 

of the Railroad Easement. 
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B. Trackage is excluded from the property to be sold, except 

as otherwise provided by Section 12. 

c. Notwithstanding acquisition of the Property by the 

Authority, the Authority grants use of a portion of the Property 

for purposes of the Railroad Easement and limited access to other 

portions of the Property solely for maintaining and performing 

Railroad operations upon the Railroad Easement, under the terms set 

forth in this Agreement. The Authority reserves the right to 

enter, and make alterations upon, the Railroad Easement, provid.ed 

that such entry and alterations do not unreasonably interfere with 

Soc railroad operations and are in accord with other provisions of 

this Agreement. 

SECTION 3 - CONVEYANCE AND CLOSING 

A. The property will be conveyed at the closing by quit 

claim deed and bill of sale in a form co~sistent with Exhibits D 

and E and such other documents or evidence as the Authority or its 

counsel may reasonably request or as required by applicable law. 

B. The Railroad Easement will be conveyed in a form 

consistent with Exhibit C which provides that.the Railroad Easement 

is governed by the terms of this Agreement and shall be delivered 

at the closing 

c. The closing of this transaction shall occur on or before 

June 1, 1993, at 10:00 a.m. at the office of the Authority, 

Southwest Street Level Government Center, Minneapolis, Minnesota or 

at such other time or place as may be mutually agreed upon by the 

parties. 
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D. The Authority will purchase, affix, and cancel any and 

all documentary stamps in the amount prescribed by statute, and 

will pay any and all deed taxes, transfer taxes, excise taxes, 

sales taxes, use taxes, and fees incidental to the transfer of the 

Property or the recordation or filing of the deed or deeds. 

SECTION 4 - PAYMENT 

A. The Authority agrees to pay funds in the following 

amounts to Soo for the Property in accordance with the terms and 
-

conditions of this Section and in accordance with other terms of 

this Agreement. All amounts are net to Soo and shall be paid by 

immediately negotiable warrant . The funds so paid will constitute 

full and final payment by the Authority to Soo for each of the 

following defined items: 

(1) $9,000,000 for all of the Property described in Section 

2 and Exhibits A and B. 

(2) As full and final compensation for all increased 

operating costs and trackage rights: 

(a) $688,000 for trackage rights incurred by Soo and 

its railroad tenants in transporting rail traffic 

via alternate routes that now originates or 

terminates on the Property, or traverses the 

Property, so long as such traffic continues, 

subject to adjustment as a result of audit accepted 

by the Minnesota Department of Transportation or 

its designee before payment. The Authority 
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anticipates the audit will be completed by closing 

and will use its best efforts to achieve that goal. 

(b) $158,000 for increased operating costs incurred by 

Soc to continue to serve customers originating or 

terminating traffic on the Property after Soc' s 

present line of railroad is severed at Hiawatha 

Avenue, all subject to adjustment as a result of 

audit accepted by the Minnesota Department of 

Transportation or its designee-before payment. The 

Authority anticipates the audit will be completed 

by closing and will use its best efforts to achieve 

that goal. 

(c) Payment for increased operating costs and trackage 

rights will be adjusted in accordance with audit 

and paid at the later of closing, completion of the 

audit or at such time as the existing Soc rail 

connections across Hiawatha Avenue are severed. 

Said payments for increased operating costs and 

trackage rights may be made directly by the 

Authority to Soc or, in lieu thereof, by the 

governmental agencies participating in the Hiawatha 

Avenue reconstruction project. Provided, however, 

that the obligation to make such payments to soc, 

or to cause said payments to be made to Soc by 

others, shall be and remain the obligation of the 

Authority. 
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B. The payments described in 4A will be paid in the amounts 

and at the times set forth as follows: 

{1} $8,250,000 at closing. 

(2) $ 750,000 after termination of the Railroad Easement in 

accordance with section 12 of this Agreement. said sum 

will be deposited as the Railroad Easement Escrow in an 

interest bearing escrow account or certificate of deposit 

with interest earned to be reinvested in the escrow 

account. The entire balance of the ·Railroad Easement 

Escrow account including accrued interest, less the costs 

associated with said account, will be disbursed to Soo 

upon the written authorization of the Authority, which 

shall be given upon termination of the Railroad Easement 

in accordance with Section 12, 

C. The payments described in 4A{2) for increased operating 

costs and trackage rights will be adjusted in accordance with audit 

and paid at the later of closing, completion of the audit or at 

such time as the existing Soo rail connections across Hiawatha 

Avenue are severed. Said payments for increased operating costs 

and trackage rights may be made directly by the Authority to Soo 

or, in lieu thereof, by the governmental agencies participating in 

the Hiawatha Avenue reconstruction project. Provided, however, 

that the obligation to make such payments to Soo, or to cause said 

payments to be· made to Soo by others, shall be and remain the 

obligation of the Authority. 

-9-



SECTION 5 - CONDITIONS PRECEDENT TO CLOSING 

A. General conditions. The obligations of the Authority to 

consummate the transaction contemplated by this Agreement will be 

subject to fulfillment on or before the closing date of all of the 

following conditions, any of which may only be waived by the 

Authority in writing. 

(1) Closing of this transaction is contingent upon obtaining 

of any required regulatory and other governmental 

approvals. 

(2) Closing of this transaction is contingent upon the 

Authority obtaining commitments satisfactory to it to pay 

all of the increased operating costs and trackage rights 

set forth in Section 4A(2) of this Agreement. 

(3) Provision by Soo of any and all documents to comply with 

the terms of this Agreement and execution of any and all 

instruments, documents and consents as necessary, 

including quit claim deeds, releases executed by any 

secured parties and in a form acceptable to insurers of 

title as to any and all security interests, mortgages or 

other encumbrances on the Property. Within 9 0 days after 

the closing, Soo shall cause to be recorded partial 

releases or satisfactions of any mortgages or deeds of 

trust of Soo which may appear of record as a lien against 

the Property, and Soo shall indemnify the Authority, and 

the Authority's title insurer, for any loss or expense 

sustained by either of them as a result of Soo's failure 
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to have such lien so released or satisfied. The 

existence of any such lien will not afford a basis for 

objecting to the marketability of See's title. 

(4) Any judgment against Soc which may appear of record as a 

lien against the Property shall be settled and satisfied 

by Soc within 30 days after it becomes final and 

unappealable, and Soc shall indemnify the Authority, and 

the Authority's title insurer, for any loss sustained by 

either of them as a result of Soo's·failure to have such 

lien so settled and satisfied. The existence of any such 

lien will not afford a basis for objecting to the 

marketability of See's title. 

(5) Soc shall provide agreements by present tenants of the 

Property to vacate or terminate trackage rights presently 

in effect, to take effect no later than such time as the 

Railroad Easement is terminated. 

(6) The Property will be conveyed subject to facts which 

would be disclosed by a comprehensive survey, rights and 

claims of parties in possession, rights of the public, 

and those easements, leases, licenses and permits listed 

in Exhibit F. The Authority may object to the 

marketability of See's title on the basis of such 

matters. Soc is under no obligation to cure title 

defects. If a title defect is not cured,· the Authority 

at its option may terminate this Agreement at any time 

prior to closing. 
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(7) The Property shall be conveyed subject to the rights of 

CMC Real Estate Corporation or its successors or assigns 

to the location of certain billboards on the Property 

shown by arrows on Exhibit G and which shall not afford 

a basis for objecting to the marketability of Soo's 

title. 

B. Environmental Conditions. The obligations of the 

Authority and Soo to consummate the transaction contemplated by 

this Agreement are subject to the fulfillment_· on or -before the 

closing date of all of the following environmental conditions, any 

of which may only be waived by the other party in writing: 

(1) All of the environmental representations and warranties 

of the Soo contained in this Agreement shall be true and 

correct on and as of the closing date. 

(2) Soo shall have completed a Phase II environmental 

investigation of the Property and a supplemental Phase I 

environmental investigation and shall have shared all 

final reports and recommendations of such investigations 

with the Authority within 30 days from the execution of 

this Agreement. 

(3) The Authority shall have performed an environmental 

investigation of the Property supplemental to the Phase 

II, the scope of which shall be in the sole discretion of 

the Authority. 
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(4) If the highest estimated cost to remediate the Property 

to federal, state and local environmental regulatory 

standards for use as a transportation corridor exceeds $2 

million, either party may terminate this Agreement by 

written notice to the other prior to the closing and 

thereupon neither party shall have any further rights or 

obligations under this Agreement. The estimate of 

remediation cost shall be based upon remediation 

techniques that reasonably accommoda-t,e the Authority's 

time needs in using the Property as a transportation 

corridor. 

(5) Soc shall have sealed or caused to have been sealed in 

accordance with the requirements of Minnesota law any 

existing wells known to Soc and shall have delivered the 

required Sealed Well Certification to the Minnesota 

Department of Health except for the two monitoring wells 

which are the subject of a right of entry in an agreement 

between the Soc and the Minneapolis Community Development 

Agency (designated in said agreement as MW304 and MW306), 

for which a partial assignment shall be made to the 

Authority. 

c. Corporate Authority Conditions. The obligations of the 

Authority to consummate the transaction contemplated by this 

Agreement are subject to delivery by Soc to the Authority of a 

certificate or certificates dated as of the closing date and signed 

-13-



on behalf of Soo by its Secretary or Assistant Secretary to the 

effect that: 

(1) The copy of Soo's restated Certificate of Incorporation 

or Articles of Incorporation attached to the certificate 

·are true, correct and complete; 

(2) No amendment to said Articles or Certificate has occurred 

since the date of the last amendment annexed; 

(3) A true and correct copy of the By-Laws of Soo as in 

effect on the date thereof and at ·a1·1 times since the 

adoption of the resolutions referred to in the following 

paragraph is annexed to such certificate; 

(4) The resolutions by the Board of Directors of Soo 

authorizing the actions taken in connection with the sale 

of the Property including the execution and delivery of 

this Agreement and any related agreements, were duly 

adopted and continue in force and effect (a copy of such 

resolutions to be annexed to such certificate). 

(5) The officers of Soo executing this Agreement and any 

other related agreements executed and delivered pursuant 

to or in connection with this Agreement are incumbent 

officers of Sao and that their signatures as shown on 

such certificate or certificates are genuine. 

(6) Soo is a corporation in good standing in the State of 

Minnesota. 

D. Municipal Corporate Authority Conditions. The obligation 

of Sao to consummate the transaction contemplated by this Agreement 
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is subject to the provision by the Authority to Soo of a certified 

copy of the resolution of the Board of the Authority certifying its 

approval of the transaction pursuant to the authority of Minnesota 

Statutes§ 398A.04. 

E. Opinion of Counsel to Boo. The obligations of the 

Authority to consummate the transaction contemplated by this 

Agreement are subject to delivery by Soo to the Authority of an 

opinion of Counsel to Soo, which may be house Counsel, that: 

( 1) To Soo 1 s knowledge, no proceeding· i~ pending 1 nor is 

there a substantial threat of such a proceeding, before 

any court or governmental agency in which it is sought to 

restrain or prohibit, or to obtain labor or environmental 

protection, conditions or provisions or damages or to 

obtain other relief in connection with, this Agreement or 

any other agreement to be executed in connection with 

this Agreement or the consummation of the transactions 

contemplated hereby or which, if adversely decided, would 

materially affect or impair either party 1 s right or 

ability to perform its obligations hereunder or to obtain 

the benefits hereof, and no investigation that might 

eventuate in any such suit, action or proceeding is 

pending or threatened; and 

( 2) To Soo 1 s knowledge 1 there are no labor disputes in 

progress or threatened with respect to Soo or the 

transaction contemplated by this Agreement. 
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F. Opinion of Counsel to Authority. The obligation of Soo 

to consummate the transaction contemplated by this Agreement will 

be subject to delivery by the Authority to Soo of an opinion of 

counsel as follows: 

(1) All actions, proceedings, resolutions, instruments and 

documents required to carry out this Agreement and all 

other related legal matters shall have been approved on 

or before the closing date by the Hennepin County 

Attorney or the law firm of Felhaber (. Larson, Fenlon- & 

_ Vogt, P.A., counsel to the Authority in the exercise of 

its or their reasonable judgment, and the Authority or 

its counsel shall have been furnished with copies, 

satisfactory in form and substance to counsel to the 

Authority in the exercise of its or their reasonable 

judgment, of all of such required material corporate 

records and related proceedings of Soo authorizing its 

execution, delivery and performance of this Agreement as 

the Authority or its counsel shall reasonably require. 

G. Alternate Routing Conditions. The obligation of the 

parties to consummate the transaction contemplated by this 

Agreement is subject to fulfillment on or before the closing date 

of the following condition, which may only be waived by either 

party in writing. The Authority agrees to cooperate and assist Soo 

in obtaining the agreements contemplated by this condition: 

Soo shall have obtained agreements satisfactory to Soo 
with Chicago and North Western Transportation Company, 
Burlington Northern Railroad, and other railroads 
affording soo and Twin cities and Western Railroad 
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Company alternate routing for rail traffic that is 
currently routed via the 29th street Corridor. 

SECTION 6 - ENVIRONMENTAL INVESTIGATION 

The Authority may enter the Property and, to the extent 

necessary, Soo' s land in the vicinity of the Property (jointly 

referred to as the Site in this Section 6) for the purpose of 

surveying and conducting the supplemental environmental 

investigation referred to in Section 5 of this Agreement, 

including, but not limited to, soil borings,·w~ter samplings and 

other environmental inspections and tests the Authority in its sole 

discretion deems necessary subject to the following conditions: 

(1) The Authority shall give Soo advance notice of the date 

and time of each entry and the nature of the activities 

to be conducted on the Site at each such date and time. 

(2) Soo may elect to be present during the conduct of such 

activities and to monitor same. Such monitoring shall 

not relieve the Authority of any liability under this 

Section. 

(3) Prior to entering the Property, the Authority shall 

secure the permission of any tenant then in possession of 

same. 

(4) Upon the completion of its activities, the Authority 

shall remove any debris resulting from such activities 

and shall ·restore the Site to the condition it was in 

prior to the commencement of such activities. 
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(5) Only to the extent permitted by law, including but not 

limited to Minnesota Statutes Chapter 466, as amended, 

and only to the extent of the Authority's fault or 

negligence, the Authority shall indemnify Indemnitees 

against all claims, demands, actions, suits, judgments, 

losses, damages (including, but not limited to, actual, 

compensatory, direct, consequential, punitive, and 

exemplary damages), expenses, penalties, fines, 

sanctions, court costs, litigation eo:3ts, environmental 

response and remediation costs, and reasonable attorneys' 

fees (collectively, Claims) arising out of or relating to 

any loss of (or damage to) any property or business or 

any injury to (or death of) any persons, where such loss, 

damage, injury, or death actually or allegedly arises 

(whether directly or indirectly, wholly or in part) from: 

(a) any action or omission of the Authority (or its 

employees, agents, or contractors) while on the· 

site pursuant to this section; or 

(b) the exercise by Authority (or its employees, 

agents, or contractors) of the permission granted 

by this section; or 

( c) the escape or release of any pollutant, 

contaminant, or hazardous substance resulting 

(directly or indirectly, wholly or in part) from 

any action or omission of Authority (or its 
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employees, agents, or contractors) while on the 

site pursuant to this section. 

Indemnitees means the following companies and their 

officers, directors, employees, and agents: Soo Line 

Corporation, soo Line Railroad Company, Tri-state Land 

Company, Tri-state Management Company, The Milwaukee 

Motor Transportation Company, Hiawatha Transfer Company, 

Canadian Pacific Limited, and CP Rail, and their 

respective parent companies, subsidiar~es, and affiliated 

companies. 

(6) The Authority (and its employees, agents, and 

contractors) shall comply with all applicable laws while 

on the site. 

(7) The Authority will provide Soo with complete copies of 

the test data and test reports as soon as they are 

available to the Authority. 

(8) The cost of any test or survey will be borne solely by 

the Authority. 

(9) Unless reasonably necessary to complete the Authority's 

environmental investigation, test holes shall be located 

no closer than 10 feet from the nearest rail of any 

railroad track located on or adjacent to the Site and 

drilling equipment and related equipment shall not be 

placed closer than 10 feet from the nearest rail of any 

such track. Before the Authority proceeds with test 

holes or placement of drilling equipment in such manner 
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Soc must have given written permission to do so which 

shall not be unreasonably withheld. 

(10) While on the Site, the Authority (and its employees, 

agents, and contractors) shall comply with Soo's safety 

rules, including any requirement regarding the use of 

flagmen. All costs associated with compliance with such 

rules shall be borne by the Authority. If Soc shall 

incur any costs in connection therewith, the Authority 

shall reimburse Soc within 3 O days after receipt of Soc' s 

invoice. 

(11) Unless disclosure is required by court order or 

applicable law, the Authority shall maintain, and shall 

cause its employees, agents, and contractors to maintain, 

the confidentiality of all information pertaining to any 

environmental test performed on the Site. 

(12) If any mechanics' or materialmen's lien, or similar lien, 

is asserted against the Site, the Property, or any other 

property of Soc or Indemnitees as a result of the 

exercise of the permission granted in this Section, the 

Authority shall immediately satisfy and/or obtain the 

release of such lien, all at the Authority's expense, and 

the Authority shall indemnify and defend Soc from and 

against all Claims arising out of or connected with such 

lien. 

(13) Notwithstanding the foregoing, the terms of this 

Agreement are not to be construed as nor operate as 
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waivers of the Authority's statutory or common law 

immunities or limitations on liability, including but not 

limited to Minn. Ch. 466. Further, the Authority's 

obligations set forth in this Section and otherwise in 

this Agreement are expressly limited and governed by the 

provisions of Minn. Stat. Ch. 466, Minn. stat. Ch. 604, 

and any other applicable law or regulation. 

SECTION 7 - ASSIGNMENTS OF CONTRACTS, LEASES AND RELATED 
INSTRUMENTS 

A. Soo will -assign to and the Authority or its designee will 

accept, all right, title, interest and obligations held by the 

Soo, to the extent transferrable and/or assignable, and relating to 

the interests in the Property to be transferred to the Authority, 

under leases, contracts, permits, licenses and other instruments 

which, to the extent discovered by Soo after diligent search of its 

files and records, have been listed and described in Exhibit F, 

attached hereto and hereby made a part of this Agreement. 

B. Soo will also assign all other interests of any nature of 

the Soo, to the extent transferrable and/or assignable, and 

relating to the interests in the Property to be transferred to the 

Authority, including rights in and to general intangibles and 

contract rights in addition to those identified or described in 

Exhibit F, including franchises, governmental and contractual 

operating rights and other contracts, leases, licenses, permits and 

privileges, except to the extent such rights relate to Soo's rights 
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and obligations to provide common carrier freight rail service on 

the Property. 

C. Soo reserves to itself all prepaid rentals attributable 

to any lease, license or easement whereby a third party has been 

granted the right to install and maintain a fiberoptic transmission 

line. Payments for rentals due under said instruments after 

closing shall be prorated between Soo and the Authority based upon 

their respective ownership of the affected areas. Otherwise, 

there shall be no proration of lease rentals.· 

SECTION 8 - PAYMENTS FOR TAXES 

A. The Authority agrees to pay promptly to taxing 

authorities when due all Taxes, if any, duly levied on the Property 

with respect to the Authority's ownership, leases, air rights 

development, and/or operations. Soo agrees to pay promptly to 

taxing authorities when due all Taxes, if any, with respect to its 

use or operations duly levied, to the extent Soo's property right 

has been separately assessed by the appropriate assessing authority 

to Soo while conducting operations over the Railroad Easement. To 

the extent Soo's property right is not so separately assessed to 

Soo, but the underlying fee in the Railroad Easement is assessed as 

railroad operating property and would be exempt except for Soo's 

use in operations, then Soo agrees to pay all such taxes duly 

levied while conducting operations over the Railroad Easement. 

Soo reserves the right to protest to a taxing authority any such 

Taxes it deems to be unfair or excessive and may in good faith 
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litigate and settle with the taxing authority any such protested 

amount. 

B. The Authority shall pay without reimbursement from Soo 

all Taxes, if any, attributable to any passenger transportation 

system installed by or at the direction of the Authority. 

SECTION 9 - GRANT OF RAILROAD EASEMENT 

A. Subject to all of the terms and conditions of this 

Agreement, the Authority hereby agrees to grant to Soo at closing 

a Railroad Easement_ to continue its present railroad operations and 

to continue to meet its common carrier obligations at Soo's sole 

cost and obligation subject to the terms of this Agreement, on its 

solely owned Trackage located upon said Railroad Easement as 

described in Exhibit C, including the right to: 

(1) Exclusively provide freight railroad service to any 

industry, team, or house track existing in the 29th 

street Corridor on the date of this Agreement or as 

otherwise may be required by law. 

(2) Permit current third party users for bridge rights only 

or admit a third party only for emergency detour purposes 

to use all or any portion of said Trackage. 

(3) Construct or modify tracks connecting to or crossing said 

Trackage, including track connections with the Chicago 

and North Western owned trackage located on Authority 

owned right-of-way West of France Avenue , subject to 

provisions of this Agreement, and the prior written 

approval by the Authority, which approval shall not be 
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unreasonably withheld and shall be deemed given if 

required by law. 

(4) Use the existing roadbed, bridges, and other existing 

railroad facilities, if any, acquired by the Authority 

as a result of this Agreement. 

(5) Admit a third party operator as assignee of Soo's common 

carrier freight service obligation subject to the consent 

of the Authority which shall not be unreasonably 

withheld. 

SECTION 10 - RAILROAD EASEMENT RENTAL 

A. Until termination of the Railroad Easement in accordance 

with Section 12 of this Agreement, Soo will pay an annual rental of 

$40,000 to the Authority for the Property utilized by the Railroad 

Easement. The first payment of $40,000 shall be due one month 

after the closing date and shall thereafter be paid annually by the 

same date. 

{1) In the event of termination of the Railroad Easement upon 

other than the anniversary of the closing date, remaining 

rental due shall be prorated accordingly. 

(2) The rental amount may be adjusted upward by the Authority 

each five (5) years, but each upward adjustment shall be 

no greater than ten percent of the previous rate. 

B. At such time as the Railroad Easement is terminated, Soo 

shall have no further obligation to pay rental to the Authority and 

shall have no claim against the Authority for any payment of any 
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kind except as may have arisen prior to such termination or by 

reason of other provisions of this Agreement. 

SECTION 11 - RAIL CAR STORAGE 

Effective no later than six (6) months after closing, Soo and 

its tenants shall cease storing or parking railroad cars at any 

location on the Property except such cars as are actually used to 

service rail users located on or adjacent to the Property. Any 

rail cars required to be stored for the use of such rail users 

shall be parked in _the vicinity of the loading or unloading tracks 

of said users. 

SECTION 12 - TERMINATION OF RAILROAD EASEMENT 

A. As provided in this Section 12, the Railroad Easement and 

the rental obligation under Section 10 will terminate, and the 

Railroad Easement Escrow account referred to in Section 4B ( 2) 

including accrued interest will be paid to Soo, no later than 90 

days (unless winter conditions have prevented removal of Soo 

Trackage, then 180 days) after the effective date of an abandonment 

authorization order issued by the Interstate Commerce Commission 

("ICC") or an ICC Notice of Exemption, and upon the occurrence of 

the events in (1) and either (2) or (3) below (unless otherwise 

provided by this Agreement): 

(1) (a) Written notice of termination by either party to 
the other party; 

(b) Soo delivers a release of Railroad Easement 
suitable for recordation; 

(c) The Authority accepts relinquishment of the 
Railroad Easement in writing which shall be given 
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when Soo satisfies the conditions in either (2) or 
( 3) • 

{2) Upon notification by Soo in writing to the Authority that 

Soo intends to remove the Trackage, and Soo completes 

salvage of the Trackage and removal of rails located in 

and across public streets and highways and restores 

paving (or has reimbursed the Authority for the cost of 

doing the same). All such removal and repaving shall be 

completed in a workmanlike manner and shall include 

removal of all debris and waste materials including scrap 

ties. If Soo has not completed salvage, and removal of 

rails and restoration of paving in and across public 

streets and highways, within ninety days after the 

effective date of the abandonment authorization (unless 

winter conditions have prevented removal of Soo Trackage, 

then within 180 days), the Trackage not salvaged shall be 

abandoned in place without compensation from the 

Authority and Soo shall reimburse the Authority for the 

cost of completing any removal and repaving which may be 

deducted from the Railroad Easement Escrow payment. 

However, the Authority may, at its sole. option, 

declare that the Trackage is to be left in place and pay 

to Soo within 90 days of the effective date of the 

abandonment order the market value of the track 

materials, less the cost of removal and the value of any 

additions or betterments previously provided at the 
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expense of the Authority. In such event, Soo shall have 

no obligation to restore street and highway crossings. 

(3) Upon notification by Soo in writing to the Authority that 

Soo does not intend to remove the Trackage from the 

Property and Soo completes the removal of rails located 

in and across public streets and highways and the 

restoration of paving (or Soo reimburses the Authority 

for the cost of doing the same) no later than ninety days 

after the effective date of the abandonment authorization 

(unless winter conditions have prevented removal of Soo 

Trackage, then within 180 days). All such removal and 

repaving shall be completed in a workmanlike manner and 

shall include removal of all debris and waste materials 

including scrap ties. The Trackage not salvaged shall be 

deemed abandoned in place without compensation from the 

Authority. If Soo has not completed removal of rails and 

restoration of paving in and across public streets and 

highways within ninety days after the effective date of 

the abandonment authority (unless winter conditions have 

prevented removal of Soo Trackage, then within 180 days). 

Soo shall reimburse the Authority for the cost of 

completing any remaining removal and repaving, which may 

be deducted from the Railroad Easement Escrow payment. 

B, Both Soo and the Authority shall have the right to 

terminate the Railroad Easement at any time in accordance with the 

provisions of this Agreement. Any such termination must be 
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initiated by written notice to the other party of its desire to 

terminate the Railroad Easement. Notwithstanding any other 

provisions of this Agreement, the Railroad Easement will terminate· 

no later than 15 years following the date of closing, at which time 

the provisions of Section 12, paragraph E will apply. At that 

time, Soo agrees to transfer its railroad freight service common 

carrier obligation to the Authority or the Authority's designee. 

c. If Soo desires to terminate the Railroad Easement, Soo 

shall have the obligation to seek to obtatn, by - Notice of 

Exemption, abandonment application, or such other filing as may be 

appropriate, any necessary ICC and other regulatory approval to 

terminate common carrier railroad freight service. In such event, 

Soo shall have no right to any payment for lost freight revenue. 

The Authority agrees to cooperate in seeking regulatory approval. 

D. In the event of cessation of local rail freight traffic 

for a period of one year or more, or in the event the last user of 

rail freight service along the Railroad Easement ceases operations 

or otherwise makes clear that it has no further need for rail 

service, Soo shall have the obligation to seek to obtain, by Notice 

of Exemption, abandonment application, or such other filing as may 

be appropriate, any necessary ICC and other regulatory authority to 

terminate common carrier railroad freight service. Soo agrees to 

make filing of any such request for abandonment authority within 

six months after the last user ceases operations or after a year in 

which no local railroad traffic has originated or terminated on the 

Railroad Easement. Soo further agrees to use its best efforts to 
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obtain any necessary regulatory abandonment approval for itself and 

any other users within one year of said filing. 

(1) The Authority agrees to cooperate in any such effort. In 

the event more than one year elapses before necessary 

regulatory approval is obtained by Soo, or earlier at 

Soo's request, the Authority may, at its option, proceed 

in the name of the Soo to prosecute and complete any 

necessary regulatory procedure to obtain authorization 

for such cessation, including cessatioh of operations by 

users. 

(2) In the event regulatory approval to cease rail operations 

is not received within one year of said filing, or is 

denied in whole or in part, Soo agrees to transfer its 

railroad freight service common carrier obligations to 

the Authority or the Authority's designee, if requested 

by the Authority, in which case Section 12E(2) will 

apply. 

(3) Soo shall not be entitled to any payment for lost freight 

revenue, except as provided in paragraph (2) above. 

(4) Soo shall have no obligation to appeal an adverse 

regulatory decision, but shall be obligated to refile for 

abandonment approval no later than one year after any 

such denial. In any event, Soo shall have no obligation 

to refile for abandonment approval subsequent to a denial 

more than twice. 
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(5) The Authority shall have the right at any time to require 

Soo to divulge its most recent two years freight traffic 

and revenues generated on the Railroad Easement. 

E, In the event the Authority requests termination of the 

Railroad Easement, the Authority shall have the obligation to 

obtain regulatory approval at its expense, Soo agrees to cooperate 

in any such effort at its expense, including preparation of 

necessary traffic, accounting and financial data in form suitable 

-for ICC or other regulatory application. Soo -a1_so agrees that the 

Authority may proceed in the name of the Soo to prosecute and 

complete any such procedure. Soo agrees to provide any requested 

data for regulatory filing within ninety days of request by the 

Authority. 

(1) In the event regulatory approval to cease rail operations 

is not received within one year of said filing, or is 

denied in whole or in part, Soo agrees to transfer its 

railroad freight service common carrier obligations to 

the Authority or the Authority's designee, if requested 

by the Authority, in which case, Sec. 12E(2) will apply. 

(2) In the event the Authority requests termination of the 

Railroad Easement prior to cessation of active rail 

freight shipping via the Easement, the Authority will 

make an additional payment at the time termination takes 

place for lost net revenue calculated in accordance with 

the provisions of Exhibit H based on average freight 

revenues for the most recent two years prior to the 
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request by the Authority and based upon the assumption 

that revenue will continue for a maximum term of 20 years 

from the date of closing and further based on the cost of 

capital as determined by the Interstate Commerce 

Commission on the date of the request by the Authority to 

terminate the freight railroad easement. Revenues used 

in the projection shall be adjusted to reflect those 

revenues reasonably expected to continue. No payment for 

lost revenue will be made under any ut?er circumstances. 

F. In the event the Authority shall cause, contribute to, or 

assist in the relocation of any customer facility located adjacent 

to the Railroad Easement and currently used for rail shipping, the 

Authority shall: 

1. Give Soo advance notice of the proposed relocation. 

2. Keep Soo advised as to the particulars of the 

proposed relocation. 

In the event such facility is relocated with the financial 

assistance of the Authority on a line of railroad not served by 

Soo, CP Rail or their affiliates, successors or assigns, the 

provisions of Section 12E(2) will apply. 

SECTION 13 OBLIGATIONS FOLLOWING TERMINATION 

Upon termination of the Railroad Easement, the parties hereto 

are relieved from any and all obligations relating thereto, except 

for any obligations which may have accrued or which may have been 

incurred prior to the date of such termination or in accordance 

with the terms of this Agreement. 
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SECTION 14 - RAILROAD EASEMENT MAINTENANCE, OPERATIONS, 
CONTROL AND ENTRY 

A. Until termination of the Railroad Easement, Soo shall 

have the exclusive direction and control of the Trackage upon said 

Easement, at its sole cost and expense, subject to the rights of 

the Authority as set forth in this Agreement. Soo shall perform 

all construction, derailment or wreck clearing, maintenance, repair 

and renewal of the Trackage, including any additions thereto it may 

deem necessary or desirable for the safe and efficient operation of 

all trains. Soo' s obligation for maintenance ·and repairs shall 

include any repairs to overhead bridges necessitated by reason of 

interference with freight railroad operations, which repairs are 

not required for any other purpose. 

B. The management and operation of the Railroad Easement 

shall be under the direction and control of Soo. Soo shall have 

the power to change its operations, management and operating 

practices on or over the Railroad Easement as in its judgment may 

be necessary, expedient or proper for the operations herein 

intended, consistent with the provisions of this Agreement. 

c. Soo shall have the right to operate trains, engines and 

cars over the Railroad Easement for its sole benefit, and shall 

not, except as otherwise provided in this Agreement without prior 

written permission by the Authority, which permission shall not 

unreasonably be withheld, permit any third party to operate trains, 

engines or cars over the Railroad Easement except as already 

provided in existing trackage rights agreements or as a temporary 

emergency detour. 
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D. Soo shall, at its sole cost and expense, determine all 

means and employ all persons necessary to operate, maintain, repair 

and renew the Trackage, as well as crossings, crossing signals, 

ditches, roadbeds, bridges, and communication lines within the 

Railroad Easement which may be necessary for its use of the 

Trackage. 

E. Soo shall have a right of access over other portions of 

the Property for the sole purpose of maintaining and performing 

freight railroad operations over the Railroad- Easement. Such 

access shall not unreasonably interfere with activities of the 

Authority or other users permitted by the Authority upon Property 

not part of the Railroad Easement. 

F. The Authority shall not pay the expenses of any public 

crossing of the Railroad Easement which may be opened or improved, 

including all expenses of crossing protection, unless such 

crossings are requested or opened by the Authority. The Authority 

shall not be responsible for any expenses incurred by Soo as a 

result of activities of third parties not authorized by the 

Authority occupying or otherwise interfering with the Railroad 

Easement. 

G. The Authority may enter upon, and make alterations to, 

the Railroad Easement subject to the following conditions: 

(1) The Authority shall give Soo at least three working days 

advance notice of the date, time, and location of each 

entry upon the Railroad Easement and the precise.nature 
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of the activities to be conducted on the Railroad 

Easement at each such date, time and location. 

(2) The Authority and its contractors shall not interfere 

with the operations of any trains or railroad facilities 

upon the Railroad Easement except with the consent of Soc 

which consent shall not be unreasonably withheld. 

(3) The Authority shall take (and shall cause its contractors 

to take) such actions as are required to afford Soc the 

benefit of any applicable insurance held by the Authority 

or its contractors. In any case where the circumstances 

would cause a prudent railrqad to require the Authority 

or its contractors to do so, the Authority or its 

contractors shall procure and maintain in effect railroad 

protective liability insurance ( occurrence form) , in 

Soc' s name and issued by an insurer and in a form 

acceptable to Sog, with limits of $2,000,000 per 

occurrence and $6,000,000 aggregate for bodily injury 

(including death) and property damage. 

(4) While on the Railroad Easement, the Authority and its 

contractors shall comply with all applicable laws and 

with See's safety rules, all at no expense to Soc. 

(5) No work shall be done or obstruction placed over any 

track or within the Railroad Easement until the Authority 

or its contractors shall have arranged for Soc to 

furnish, at the Authority's or its contractors' expense, 

such flagging as soc deems necessary for the protection 
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of railroad operations. Such flagging shall not relieve 

the Authority or its contractors from any liability. 

( 6) Construction equipment and related equipment shall not be 

placed closer than 10 feet from the nearest rail of any 

track. 

(7) If the Authority desires to construct facilities upon the 

Railroad Easement, such construction shall be effected in 

strict accordance with plans which have been approved in 

advance by Sao. The Authority shall submit the plans to 

Sao no less than forty-five (45) days prior to the 

commencement of construction. Sao may require the 

Authority to make changes in the plans if, in Sao' s 

judgment, the planned construction would create a safety 

hazard with respect to, or interfere with, railroad 

operations. Sao assumes no responsibility for, and shall 

not under any circumstances be held liable for, any 

error, omission, defect, or deficiency in the plans. 

(8) The Authority shall not construct any facility over any 

track where the vertical distance between the top of the 

rail and any part of the facility is less than 23 feet. 

SECTION 15 - LIABILITY 

A. While conducting operations over the Railroad Easement, 

Sao agrees to defend, indemnify, and hold harmless the Authority, 

its Commissioners, officers, agents, and employees from any 

liability, claims, damages, costs, judgments, or expenses resulting 

directly or indirectly from the act or omission of Sao, its agents, 
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employees, customers, tenants, or invitees, occurring on or from 

the Property (including, without limitation, reasonable attorney's 

fees and compensation for harm resulting from the handling, storage 

or release of toxic or hazardous substances or wastes, pollutants 

or contaminants including, without limitation, asbestos, urea 

formaldehyde, the group of organic compounds known as 

polychlorinated biphenyls, petroleum products including gasoline, 

fuel oil, crude oil and various constituents of such products). 

B. Notwithstanding anything in this- AgreemeDt to tpe 

contrary, in case 6f collision occurring on the Property involving 

railroad cars, locomotives, rail passenger cars, motor vehicles, 

other vehicles or equipment operated by the respective parties 

which causes Loss or Damage involving the Sole Property or Sole 

Employees of each of the parties hereto, the party whose Sole 

Employees are alone at fault shall be solely responsible for and 

shall settle for and pay the entire Loss and Damage caused thereby, 

or, if caused by the fault of the Sole Employees of both parties 

hereto, each party hereto shall bear and pay for all Loss or Damage 

which its Sole Employees and Sole Property may have suffered as a 

result thereof, and each party shall bear the percentage of Loss or 

Damage for which it is legally responsible to third parties. 

C. Each party hereto shall pay all Loss or Damage for which 

such party shall be liable under the provisions of this Agreement, 

and -shall defend, indemnify and save harmless the other party 

against such Loss or Damage, including any such damages in any 

court action. Each party hereto shall have the right to settle, or 
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cause to be settled for it, all claims for Loss or Damage for which 

such party shall be liable under the provisions of this Agreement, 

and to defend or cause to be defended all suits for the recovery of 

any such Loss or Damage. 

D. Each party shall give the other prompt written notice of 

any and all claims or suits arising from operations on or about the 

Railroad Easement. 

E. Notwithstanding the foregoing, the terms of this 

Agreement are not to be construed as nor operate-as waiyers of t)l.e 

Authority_'s statutory or common law immunities or limitations on 

liability, including but not limited to Minn. stat. Ch. 466. 

Further, the Authority's obligations set forth in this Section 15 

and otherwise in this Agreement are expressly limited and governed 

by the provisions of Minn. Stat. Ch. 466, Minn. Stat. Ch. 604, and 

any other applicable law or regulation. 

SECTION 16 - ENVIRONMENTAL REPRESENTATIONS AND WARRANTIES 

A. Soc hereby represents and warrants as follows to the 

Authority, such representations and warranties to be true and 

correct on the closing date, that: 

(1) Soc has provided to the Authority within 30 days of the 

execution of this Agreement all relevant and material 

environmental information with respect to the Property 

which is in Soo's possession. Soc may provide such 

information in summary fashion, but warrants that any 

summary so provided is fully representative of the 

environmental conditions of the Property known to Soc and 
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that Sao has promptly provided all other relevant 

documents, data, test results, reports and 

recommendations requested by the Authority as it pertains 

to said summarized information. The summarized 

information will be set forth in Soo's Environmental 

Disclosure schedule which shall be identified as Exhibit 

I to this Agreement. 

(2) Except as disclosed in any documentation provided by Sao 

to the Authority pursuant to this Section 16_hereof and 

except as disclosed on Exhibit I (which is to be 

provided to the Authority within 30 days after the date 

of this Agreement), Sao has not generated, treated, 

stored, released or disposed of, or otherwise placed, 

deposited in or located any toxic or hazardous substances 

or wastes, pollutants or contaminants (including, without 

limitation, asbestos, urea formaldehyde, the group of 

organic compounds known as polychlorinated biphenyls, 

petroleum products including gasoline, fuel oil, crude 

oil and various constituents of such products, and any 

hazardous substance as defined in the Comprehensive 

Environmental Response, Compensation and Liability Act of 

1980 ( 11 CERCLA 11 ), 42 U.S.C. Section 9601-9647, as amended) 

on the Property, nor has Sao undertaken any activity on 

the Property which has caused, or, to Soo's knowledge, 

would contribute to: 
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(i} the Property being or becoming a treatment, storage 

or disposal facility within the meaning of the 

Resource Conservation and Recovery Act of 1976 

("RCRA"), 42 u.s.c. Section 6901 et seq., or any 

similar state law or local ordinance, 

(ii) a release or threatened release of toxic or 

hazardous wastes or substances, pollutants or 

contaminants from the Property within the meaning 

of CERCLA or any similar state law or local 

ordinance, 

(iii) the discharge from the Property of pollutants or 

effluent into any water source or system, the 

dredging or filling of any waters or the discharge 

into the air of any emissions, that would require a 

permit under the Federal Water Pollution Control 

Act, 33 U.S.C. Section 1251 et seq., or the Clean 

Air Act, 42 u.s.c. Section 7401 et seq., or any 

similar law or local ordinance. 

(3) Except as disclosed in Exhibit I, to Soo's knowledge, 

there is no existing claim or cause of action and there 

is no pending claim or cause of action against the 

Property under RCRA, CERCLA or any federal, state. or 

local environmental statutes, regulations, ordinances or 

other environmental regulatory requirements, including 

without limitation, the Minnesota Environmental Response 

and Liability Act, Minn. stat. § 115B ("MERLA"} and the 
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Minnesota Petroleum Tank Release Cleanup Act, Minn. stat. 

§ 115C. 

( 4) Except as disclosed on Exhibit I, no above ground or 

underground tanks (i) have been located on the Property 

by Soo, or (ii) have been located on the Property by Soo 

and subsequently removed or filled. There are no known 

wells within the meaning of Minn. Stat.§ 103I.005 on the 

Property except as described on Exhibit I, 

SECTION 17 - ENVIRONMENTAL INDEMNIFICATION 

A. Except as limited by this Section 17, Soo shall defend, 

indemnify and hold the Authority harmless from and against all 

claims, damages, liabilities, costs, including costs and expenses 

of response, removal, remediation or disposal expenses (including 

reasonable experts' and attorneys' fees), suits or obligations of 

any and every nature whatsoever to the extent that they (i) result 

from or arise out of Soo's breach of any of the representations 

and warranties in Section 16 of this Agreement, or (ii) result from 

or arise as a result of the generation, treatment, use, handling, 

storage, transportation, manufacture, release, discharge or 

disposal of any toxic or hazardous substances or wastes, pollutants 

or contaminants (including, without limitation, asbestos, urea 

formaldehyde, the group of organic compounds known as 

polychlorinated biphenyls, petroleum products including gasoline, 

fuel oil, crude oil and various constituents of such products) on 

or from the Property to the extent that same occurred prior to 

transfer of ownership of the Property to the Authority. 
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B. Sac's obligation to the Authority for responding to, 

removing, remediating or disposing of any pollutant, contaminant, 

toxic or hazardous substance or waste is restricted to that where 

the response, removal, remediation or disposal is ordered or 

required by any federal, state or local government agency with 

jurisdiction over the same; however, response, removal, remediation 

or disposal shall be based upon techniques that reasonably 

accommodate the time needs of the Authority in using the Property 

as a transportation corridor. 

C. Sao' s obligation to the Authority for responding to, 

removing, remediating or disposing of any pollutant, contaminant, 

toxic or hazardous substance or waste is further limited to that 

necessary for the Authority's use of the Property as a 

transportation corridor, including, but not limited to, use as a 

railroad right-of-way, roadway, bike, pedestrian or other trailway 

and necessary facilities, including without limitation, station 

sites, maintenance facilities and other buildings incidental to use 

as a transportation corridor. 

D. The Authority is responsible for the first $50,000 

attributable to each Environmental site up to an aggregate total 

of $250,000 for all Environmental Sites. 

E. Sao is obligated to defend, indemnify and hold the 

Authority harmless for amounts over $50,000 attributable to each 

Environmental site and for amounts in excess of the Authority's 

aggregate amount of $250,000. 
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F. Notwithstanding anything else to the contrary in this 

Section 17, Soo's obligation to defend and indemnify the Authority 

with respect to Environmental Sites shall be limited to an 

aggregate amount of $2,000,000.00 for any and all Environmental 

sites. 

G. Soo is not responsible for defending or indemnifying the 

Authority for Environmental Sites discovered after termination, 

pursuant to Section 12, of the Railroad Easement. 

H. Each Party agrees to inform the other of f!Otices apd 

investiga_tions of Environmental Sites and the Parties further agree 

to confer with respect to management of remediation. 

I. All the terms, covenants, and conditions of this 

Agreement shall be binding upon, and inure to the benefit of and be 

enforceable by the parties hereto and their respective successors, 

heirs, executors and assigns. 

SECTION 18 - SURVIVAL 

All of the terms of this Agreement, including all warranties, 

representations, and indemnification given by each party in this 

Agreement, all of which are relied upon by _the each party shall 

survive and be enforceable after the closing date and any 

subsequent transfer of title of the Property. 

SECTION 19 - LAWS GOVERNING 

This Agreement shall be governed, and the parties agree to be 

bound, by the laws of the State of Minnesota; and the parties agree 
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to comply with or abide by all laws relevant to this Agreement 

governing their respective operations in the state of Minnesota. 

SECTION 20 - LABOR RELATIONS 

Soo and the Authority each shall be responsible for conducting 

their own labor relations with any labor organization either 

representing or seeking representation among either's employees, 

and each shall regulate or seek to adjust all disputes that may 

arise with respect to their employees without involving the other 

party. Either party may freely enter into any·contract with any 

labor organization representing or seeking representation among its 

own employees. Neither party shall obligate the other party to its 

employees or to any union representing its employees. Each party 

shall give written notice to the other of any labor dispute that 

prevents or threatens to prevent timely performance under this 

Agreement, including all relevant information concerning the 

dispute that may impact upon this Agreement. 

SECTION 21 - INDEPENDENCE OF PARTIES 

Soo and the Authority hereby declare that they are acting 

independently, and agree that in the performance of this Agreement 

their actions are as independent contractors and not as an employee 

of the other; nor are any of their respective employees considered 

at any time an employee of the other. Soo has and hereby retains 

full control of its business in the performance of 'this Agreement 

and full control of all the employment, compensation and discharge 

of all employees of Soo assisting in its performance hereunder. 
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Soo and the Authority each shall be fully responsible for all 

matters relating to payment of their employees, including 

compliance with Social Security, Railroad Retirement, withholding 

taxes and all other laws and regulations governing such matters. 

Soo and the Authority each shall be responsible for their own acts 

and those of their agents, officers, employees, lessees, and 

contractors during the term of this Agreement. 

SECTION 22 - REMEDIES FOR BREACH, If the Authority fails to 

perform any of the terms or conditions of this Agreement within the 

specified time limits, soo may declare this Agreement terminated or 

may have this Agreement specifically enforced. Likewise, if Soo 

fails to perform any of the terms or conditions of this Agreement 

within the. specified time limits, the Authority may declare this 

Agreement terminated or may have this Agreement specifically 

enforced. The rights and remedies granted to the parties in this 

Section 22 are intended to be cumulative to all other rights and 

remedies available to the parties (whether under this Agreement, at 

law, in equity, or otherwise); accordingly, the exercise by either 

party of any such right or remedy shall not preclude it from 

exercising any other such right or remedy. 

SECTION 23 - ENTIRE AGREEMENT. This Agreement constitutes the 

entire Agreement between the parties with respect to the sale and 

purchase of the Property. Neither party has relied on any 

statements or representations by the other party except as are set 

forth in this Agreement. 
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SECTION 24 - ASSIGNMENT; BINDING EFFECT, The terms and provisions 

of this Agreement shall be binding upon and inure to the benefit of 

the parties hereto and their respective successors and assigns, 

including without limitation any entities into or by which either 

of the parties is merged, combined, reorganized or acquired. 

SECTION 25 - NOTICES. Unless explicitly stated to the contrary 

elsewhere in this Agreement, all notices and other communications 

required or contemplated by this Agreement must be in writing and 

shall be deemed g_iven when delivered in legible form to the 

business address of the party to whom addressed. If delivered at 

the closing, a notice shall be deemed given when hand-delivered to 

the party's representative at the closing. The business addresses 

of the parties are as follows: 

soc 

mailing address: P. o. Box 530 
Minneapolis, Minnesota 55440 
Attn: Director - Real Estate 

delivery address: 1380 Sao Line Building 
105 south 5th Street 
Minneapolis, Minnesota 55402 
Attn: Director - Real Estate 

telecopier: (612) 347-8170 
Attn: Director - Real Estate 

THE AUTHORITY 

mailing address: Hennepin County Regional Railroad 
Authority · 

Southwest Street Level 
Government center 
Minneapolis, MN 55487-0016 
Attn: Director - Light Rail Transit 
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~<521. ~A/!1__/ 
Assistant Secretary 

ATTEST: 

~~~~ 
HENNEPIN COUNTY REGIONAL 

RAILROAD AUTHORITY 

By~/1bJ 
t ha1rman 

delivery address: Hennepin County Regional Railroad 
Authority 

Southwest street Level 
Government Center 
Minneapolis, MN 55487-0016 
Attn: Principal Right-of-way Agent 

telecopier: (612) 348-9710 
Attn: Principal Right-of-way Agent 

Notices not given in the manner or within the time limits set forth 

in this Agreement are of no effect and may be disregarded by the 

party to whom they are directed. Either party may change its 

business address, for notice purposes, by giving notice of the 

change to the other party. 

ATTEST: 
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EXHIBIT B 
Legal Description of Property 

All that part of the Soo Line Railroad Company right of way passing through the 
Northwest Quarter of the Southwest Quarter, the Southwest Quarter of the Southwest 
Quarter, and the Southeast Quarter of the Southwest Quarter, all in Section 36, Township 
29, Range 24; all of which lies westerly of the easterly right of way line of Hiawatha Avenue. 

also: 

All that part of the Soo Line Railroad Company right of way passing through the 
South Half of the Southeast Quarter and the South Half of the Southwest Quarter, Section 
35, Township 29, Range 24; the South Half of the Southeast Quarter and the South Half of 
the Southwest Quarter, Section 34, Township 29, Range 24; the South Half of the Southeast 
Quarter and the South Half of the Southwest Quarter, Section 33, Township 29, Range 24; 
the South Half of the Southeast Quarter and the Southeast Quarter of the Southwest 
Quarter, Section 32, Township 29, Range 24; and the North Half of the Northwest Quarter 
of Section 5, Township 28, Range 24. 

(Abstract Property) 

All that part of the North Half of the Southeast Quarter of the Southwest Quarter 
of Section 35, Township 29, Range 24, lying Smith of the South line of Block 3, "Avery's 
Chicago Avenue Addition to Minneapolis", and between the extensions South of the East 
and West lines of said Block 3. 

According to the recorded plats thereof and according to the Government Survey 
thereof, as evidenced by Certificate of Title No. 371889. 

(Torrens Property) . 



) 
) 
) 
) 
) 
) 
) 

RAILROAD EASEMENT 

(reserved for valuation and tax data) (reserved for recording data) 

STATE DEED TAX DUE HEREON: $ ___ _ 

Date: , 19 ---

FOR VALUABLE CONSIDERATION, the Hennepin County Regional Railroad Authority, a political 
subdivision and local government unit under the laws of the State of Minnesota, Grantor, hereby conveys 
and quitclaims to the Sao Line, Railroad Company, a corporation under the laws of the State of 
Minnesota, Grantee, a temporary railroad easement over real property in Hennepin County, Minnesota, 
the terms of which are set forth in Purchase Agreement between Sao Line Railroad Company and the 
Hennepin County Regional Railroad Authority dated b &-c. 'c»AbW Z 5 JC)<) 2.- . The real property 
is described as follows: ' 

(Legal description on reverse of this document) 
Hennepin County Regional Railroad Authority 

By~---~-----------
lts Executive Director 

STATE OF MINNESOTA ) 
)ss 

COUNTY OF HENNEPIN ) 

The foregoing was acknowledged before me this day of , 199_, by 
---------------- and Vern T. Genzlinger, the Chairman and Executive 
Director of Hennepin County Regional Railroad Authority, a political subdivision and local gove=ent 
unit under the laws of Minnesota, on behalf of the Authority. 

Notary Public 

This Instrument was drafted by: Tax Statements for the real property described 
in this instrument should be sent to: 

Hennepin County Regional Railroad Authority 
Southwest Street Level Gove=ent Center 
300 South Sixth Street 
Minneapolis, MN 55487-0016 

Exhibit C - 1 of 3 
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Exhibit C -2 of 3 

Description of Property Affected 

All that part of the Hennepin County Regional Railroad Authority right of way, 
formerly the right of way of the Soo Line Railroad Company, passing through the Northwest 
Quarter of the Southwest Quarter, the Southwest Quarter of the Southwest Quarter, and the 
Southeast Quarter of the Southwest Quarter, all in Section 36, Township 29, Range 24; all 
of which lies westerly of the easterly right of way line of Hiawatha Avenue. 

also: 

All that part of the Hennepin County Regional Railroad Authority right of way, 
formerly the right of way of the Soo Line Railroad Company, passing through the South 
Half of the Southeast Quarter and the South Half of the Southwest Quarter, Section 35, 
Township 29, Range 24; the South Half of the Southeast Quarter and the South Half of the 
Southwest Quarter, Section 34, Township 29, Range 24; the South Half of the Southeast 
Quarter and the South Half of the Southwest Quarter, Section 33, Township 29, Range 24; 
the South Half of the Southeast Quarter and the Southeast Quarter of the Southwest 
Quarter, Section 32, Township 29, Range 24; and the North Half of the Northwest Quarter 
of Section 5, Township 28, Range 24. 

(Abstract Property) 

also: 

All that part of the North Half of the Southeast Quarter of the Southwest Quarter 
of Section 35, Township 29, Range 24, lying South of the South line of Block 3, "Avery's 
Chicago Avenue Addition to Minneapolis", and between the extensions South of the East 
and West lines of said Block 3. 

According to the recorded plats thereof and according to the Government .Survey 
thereof, as evidenced by Certificate of Title No. 371889. 

(Torrens Property) 

Description of Railroad Easement to Expire (Insert Date of Severence 
at Hiawatha) 

Strips of land 30 feet in width lying 15 feet on either side of the centerlines 
of: all main tracks, spurs, sidings and tail tracks as they are now laid out and 
constructed over the above described property. 



Exhibit C -3 of 3 

Description of Railroad Easement to Expire December 31. 2008 

Strips of land 30 feet in width lying 15 feet on either side of the centerlines 
of all existing trackage over the above described property lying between the 
west boundary of Fifth Avenue and the west boundary line of Bloomington 
Avenue, in the City of Minneapolis 

also 

a strip of land 30 feet in width lying 15 feet on either side of the centerline 
of the south main track over the above described property lying west of the 
west boundary line of Fifth Avenue, and east of the west boundary of 
Bloomington Avenue to the east boundary line of Cedar Avenue, in the City 
of Minneapolis 



(re.served for valuation and tax data) (reserved for recording data) 

EXHIBIT D 1 of 3 
QUITCLAIM DEED 

For valuable consideration, Soo Line Railroad Company 
("Grantor" or "Seller"), a corporation under the laws of the State 
of Minnesota, hereby conveys and quitclaims to Hennepin. County 
Regional Railroad Authority (''Grantee''), a political subdivision 
and local governmental unit under the laws of the state of 
Minnesota, real property in Hennepin County, state of Minnesota, 
described below, together with all hereditaments and appurtenances 
thereto. The real property is described as follows: · 

That part of the Soo Line Railroad Company right of way 
passing through the Northwest Quarter of the southwest 
Quarter, the Southwest Quarter of the Southwest Quarter, the 
Southeast Quarter of the Southwest Quarter, all in Section 36, 
Township 29, Range 24; all of which lies westerly of the 
easterly right of way line of Hiawatha Avenue. 

also: 

That part of the Soo Line Railroad Company right of way 
passing through the South Half of the Southeast Quarter and 

.the South Half of the Southwest Quarter, Section 35, Township 
29, Range 24; the South Half of the southeast Quarter and the 
South Half of the Southwest Quarter, Section 34, Township 29, 
Range 24; the South Half of the Southeast Quarter and the 
South Half of the Southwest Quarter, Section 33, Township 29, 
Range 24: the South Half of the Southeast Quarter and the 
Southeast Quarter of the Southwest Quarter, Section 3 2, 
Township 29, Range 24; and the North Half of the Northwest 
Quarter of Section 5, Township 28, Range 24. 



[S lle certi that n t kn - the 
rea rope y.J (insert as necessary) 

SOO LINE RAILROAD COMPANY 

STATE OF MINNESOTA 
)SS 

COUNTY OF HENNEPIN 

The foregoing quitclaim deed was acknowledged before me 
this day of 199 by 
the --- of s~ Line--R-a_i_l_r_o_a_d __ c_o_m_p_a_n_y-,--a 

corporation under the laws of the State of Minnesota, on behalf of 
the corporation. 

Notary Public 
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(Abstract Property) 

also: 

That part of the North Half of the Southeast Quarter of the 
Southwest Quarter of Section 35, Township 29, Range 24, lying 
south of the South line of Block 3, "Avery's Chicago Avenue 
Addition to Minneapolis", and between the extensions south of 
the East and West lines of said Block 3. 

·lo 
According ( the recorded plats thereof and according to the 
Government Survey thereof, as evidenced by Certificate of 
Title No. 371889. 

(Torrens Property) 
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Tax statements for the property 
should be sent to Grantee at: 

This instrument was drafted by: 
John P. Nail 
Soo Line Railroad Company 
P, o. Box 530 
Minneapolis, MN 55440 



EXHIBIT E 

QUITCLATh1 BILL OF SALE 

KNOW ALL PERSONS BY THESE PRESENTS: 

Soo Line Railroad Company ("Seller"), in consideration of the 
sum of $1.00 and other valuable consideration to it paid, receipt 
of which is hereby acknowledged, hereby conveys and quitclaims to 
Hennepin County Regional Railroad Authority the following property: 

This conveyance is made .. strictly on an "as is, where is" 
basis, and Seller makes no express or implied representation or 
warranty whatsoever concerning said property (including, without 
limitation, express or implied representations or warranties of 
title, merchantability, or fitness for a particular purpose). 

SOO LINE RAILROAD COMPANY 





Exhibit H 
Formula to Calculate the Net Present Value of Future Lost Net Freight Revenue 

Lost Net Revenue = The product of "A" and "T' discounted to the present value, using "C" 
as the discount rate when: 

A = Average annual lost net freight revenue, before tax, from the then available 
records of the most recent two-year period. Revenues used in the projection 
should be adjusted to reflect those revenues reasonably expected to continue. 

C = Cost of Capital determined by I.C.C. on the date of request by the Authority. 

= Date of closing plus 20 years. 

D2 = Date of termination of Railroad Easement. 

T = D, - D2 (remaining term). 

DL,I/29thSt,Ex.H 
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Exhibit H 
Formula to Calculate the Net Present Value of Future Lost Net Freight Revenue 

Lost Net Revenue = The product of "A" and "T' discounted to the present value, using "C" 
as the discount rate when: 

A = Average annual lost net freight revenue, before tax, from the then available 
records of the most recent two-year period. Revenues used in the projection 
should be adjusted to reflect those revenues reasonably expected to continue. 

C = Cost of Capital determined by I.C.C. on the date of request by the Authority. 

= Date of closing plus 20 years. 

= Date of termination of Railroad Easement. 

T = D2 (remaining term). 
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FIRST AMENDMENT TO PERMIT AGREEMENT NO. 73-32001 

THIS AGREEMENT, made and entered into by and between the HENNEPIN 
COUNTY REGIONAL RAILROAD AUTHORITY ("Permittor"), a Minnesota political 
subdivision, and Suburban Hennepin Regional Park District ("Permittee"), a Minnesota 
political subdivision; 

WI TN ES S ET H: 

WHEREAS, Permittor and Permittee entered irito a certain Permit Agreement bearing 
Agreement No. 73-32001, for the right to construct and operate a temporary trail on 
property commonly described as the Hennepin County Regional Rail Authority "Hopkins to 
Minneapolis Rail Corridor", said Permit being set forth in Exhibit "I", attached hereto and 
made a part hereof by reference; 

WHEREAS, Permittor and Permittee desire to amend the Permit in certain particulars; 

NOW, THEREFORE, the parties mutually agree as follows: 

Clause 1. "Premises" of the Permit is hereby amended by substituting the 
· following ther.efor: 

1. Premises 

Permittor hereby agrees to grant certain rights and benefits to Permittee 
hereinafter described with regard to that certain real property described as follows: 

That part of the Hennepin County Regional Railroad Authority (HCRRA) right of 
way from 11 '" Avenue South in the City of Hopkins, and including that part of the HCRRA 
Hopkins to Minneapolis Rail Corridor in the City of St. Louis Park, to t.he intersection of 
Chowen Avenue South and West 31'1 Street in the City of Minneapolis, generally 
conforming to the center 16 feet of the rail corridor, or generally conforming to that part 
within 8 feet on each side of the centerline of the trail where trail is not located in the 
center of the HCRRA rail corridor, and including a crossing of the HCRRA "Kenilworth" 
railroad trackage approximately 1,475 feet easterly of the east line of Beltline Boulevard in 
St. Louis Park, Minnesota, said trackage currently being used by the Twin Cities and 
Western Railroad Company, and including a connection to the west end of the existing 
29 1

"· Street Midtown Greenway - Phase I Trail at Chowen Avenue South and West 31" 
Street, as delineated and colored green on HCRRA Property Maps numbered 28, 29, 2, 3, 
4, 5, 6, and 31 and attached hereto as Exhibit A. 

A more complete description will be prepared upon the completion of 
construction of the trail and the completion of "as built" construction plans and will 
replace and supersede the above description. 

The said real estate shall be hereinafter described as the "Premises". 



Clause 8. "Other Users" of the Permit is hereby amended by substituting the 
following therefore: 

8. Other Users 

Permittor shall use its best efforts to terminate or .amend any· permits or leases, or 
other written permission to the Premises, except as provided herein, which may 
previously have been extended to others by Permittor and which conflict with this Permit. 

Permittee hereby acknowledges the presence and use of portions of the Premises 
and adjacent property for railroad purposes by the Soo Line Railroad Company and other 
users, including without limitation, Permittor and the Twin Cities and Western Railroad. 
Permittee agrees to coordinate activities with the railroad use to avoid disrupting or 
otherwise adversely affecting continued railroad use. 

Clause 23. "Conditions of Premises Inspection" of the Permit is hereby amended 
by substituting the following therefore: 

23. Conditions of Premises Inspection 

Permittee accepts the Premises in an "AS IS" condition with no express or implied 
representations or warranties by Permittor as to the physical condition or fitness or 
suitability for any particular purpose, express or implied. Permittee is responsible for and 
has had ample opportunity to inspect the Premises, is familiar with the same, and has 
determined to its satisfaction the fitness of the Premises for its intended use. 

Permittee acknowledges and assumes all risks associated with the proximity of the 
Premises to the railroad right of way upon portions of the Premises and adjacent to the 
Premises and to any railroad operations thereon including, but not limited to, operations of 
The Soo Line Railroad Company and the Twin Cities and Western Railroad. 

Clause 26. "Railroad Operations" is added as a. new provision of the Permit: 

26. Railroad Operations 

Permittee agrees that the rights contained in this Permit Agreement are subject to 
and subordinate to the rights granted and contained in any agreements entered into by 
Permittor as to railroad operations over right of way upon portions of the Premises and 
adjacent to the Premises, including without limitation, agreements with the Soo Line 
Railroad Company and the Twin Cities and Western Railroad whether or not entered into 
on or after the commencement of this Permit Agreement. Permittee shall comply with all 
rules and regulations in regards to railroad operations on the right of way, including 
without limitation, those regarding safety. This Permit and all provisions thereof shall be 
subject to revision at any time if made necessary by any order or finding of the Surface 
Transportation Board or state authorities having jurisdiction over railroad operations. 

Without limiting the foregoing,' Permittee agrees that the rights contained in this 
Agreement are subject to and subordinate to the rights granted in the Trackage Rights 



Agreement between Sao Line Railroad Company, Twin Cities and Western Railroad 
Company·and Hennepin County Regional Railroad Authority entered into on August 10, 
1998, Contract No. A 18158, and Permittee agrees to be bound by the terms therein 
regarding the Kenilworth Trail including without limitation those contained in Sections 4.5 
and 4.8. A copy of the Trackage Rights Agreement is attached hereto as Exhibit II and 
made a part of this Agreement. Further, Permittee agrees that the rights contained in this 
Agreement are subject to and subordinate to the rights granted in the Purchase 
Agreement between Sao Line Railroad Company and Hennepin County Regional Railroad 
entered into on December 23, 1992, and Permittee agrees to be bound by the terms 
therein regarding the easement granted, which covers the 291

" Street Corridor including 
without limitation those contained in Section 14 regarding entry into the easement area. 
A copy of the Purchase Agreement is attached hereto as Exhibit Ill and made a part of this 
Agreement. 

The effective date of this First Amendment to Permit Agreement No. 73-32001 is October 
4, 2000. 

Except as herein above amended, the terms, conditions and provisions of Permit 
Agreement No. 73-32001, shall apply to and govern the provisions of this Agreement. 



Approved as to form: 
SUBURBAN HENNEPIN REGIONAL 
PARK DISTRICT 

Attorney for Suburban Hennepin 
Regional Park District 

Date: --------

Date: 

Chair, ard of Commissioners 

Date: f'-c2 /- tJ-1j 

Approved as to execution: 

Attorney for the Suburban Hennepin 
Regional Park District 

Date:--------

., 

IN WITNESS WHEREOF, the parties hereto have signed this Permit Agreement as of 
_________ ,20 __ 

HENNEPIN COUNTY REGIONAL 
RAILROAD AUTHORITY 



EXHIBIT I 

PERMIT AGREEMENT 
Hopkins to Minneapolis Trail 

1bis agreement, entered into by and between the Hennepin County Regional Railroad 
Authority, a Minnesota political subdivision, ("Pennittor") and Suburban Hennepin Regional Park 
District ("Pennittee") a Minnesota political subdivision. 

In consideration of the covenants by and between the parties, it is hereby agreed: 

1. Premises 

Permittor hereby agrees to grant certain rights and benefits to Pennittee. hereinafter 
described with regard to that certain real property described as follows: 

That part of the Hennepin County Regional Railroad Authority (HCRRA) right of 
way, located in the Cities of St Louis Park and Hopkins, generally conforming to the center 
16 feet of the rail corridor, delineated and marked in green, as shown on the construction 
plans for the Southwest LRT Extension Trail and attached hereto as, Exhibit "A" 

The said real estate shall be hereiruµter described as the "Premises." 

2. Uses 

The Premises shall be for the temporary use of Pennittee, its agents, officers, 
employees, subpennittees and invitees for trail purposes, including but not limited to 
pedestrian use, cross country skiing, bicycles and other non motorized uses, and all 
requirements necessary to th_e enjoyment of the Premises for said uses. Pennittee shall be 
granted temporary use of adjacent lands controlled by Pennittor as reasonably required for 
construction and maintenance of the Premises. 

3. Term 

The term of this Permit shall be for an indefinite period, commencing on execution . 
of this Agreement by the Chair of the Hennepin County Regional Railroad Authority until 
termination in accordance with Paragraph 4. 

4. Termination 

Either party may, at any time and for any reason, terminate this Pennit by giving 
ninety (90) days' written notice of its. intention to do so. Such notice may be served upon the 
Hennepin County Regional Railroad Authority by delivering a copy thereof to the 
Executive Director at the principal office in the Hennepin County Government Center, 

Agreement No. 73-32001 

T:/I'reJHCRRNPermiu/8/25198/8:57 



Agreement No. 73-32001 

PERMIT AGREEMENT 
Hopkins to Minneapolis Trail 

This agreement, entered into by and between the Hennepin County Regional Raih"oad 
Authority, a Minnesota political subdivision, ("Permittor") and Suburban Hennepin Regional Park 
District ("Permittee") a Minnesota political subdivision. 

In consideration of the covenants by and between the parties, it is hereby agreed: 

1. Premises 

Permittor hereby agrees to grant certain rights and benefits to Permittee hereinafter 
described with regard to that certain real property described as follows: 

That part of the Hennepin County Regional Railroad Authority (HCRRA) right of 
way, located in the Cities of St Louis Park and Hopkins, generally conforming to the center 
16 feet of the rail corridor, delineated and marked in green, as shown on the construction 
plans for the Southwest LRT Extension Trail and attached hereto as, Exhibit "A" 

The said real estate shall be hereinafter described as the "Premises." 

2. Uses 

The Premises shall be for the temporary use of Permittee, its agents, officers, 
employees, subpermittees and invitees for trail purposes, including but not limited to 
pedestrian use, cross country skiing, bicycles and other non motorized uses, and all 
requirements necessaiy to the enjoyment of the Premises for said uses. Permittee shall be 
granted temporary use of adjacent lands controlled by Pennittor as reasonably required for 
construction and maintenance of the Premises. 

3. Tenn 

The tenn of this Permit shall be for an indefinite period, commencing on execution 
of this Agreement by the Chair of the Hennepin County Regional Railroad Authority until 
tennination in accordance with Paragraph 4. 

4. Tennination 

Either party may, at any time and for any reason, terminate this Permit by giving 
ninety (90) days' written notice of its intention to do so. Such notice may be served upon the 
Hennepin County Regional Railroad Authority by delivering a copy thereof to the 
Executive Director at the principal office in the Hennepin County Government Center, 
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Minneapolis, Minnesota, 55487, or by depositing the same in the United States Post Office 
directed ·to the Executive Director at the principal office. Such notice may be served on the 
Suburban Hennepin County Park District by delivering a copy thereof to its Superintendent, 
12615 County Road 9, Plymouth, Minnesota 55441. Except as provided herein, this 
Agreement may not be tenninated or revoked by either party hereto. 

5. TemporarvNature of Use 

Permittee acknowledges that the Premises was acquired by Permittor specifically 
and solely for the purpose of constructing a light rail transit system or other permitted 
transportation uses and its associated facilities and that it is Permittor's intention to allow 
Permittec: to use the Premises only until it is needed for that purpose. Nothing in this Permit 
shall be deemed to evidence any change by Permittor of its intended use of the Premises for 
light rail transit purposes or other permitted transportation uses. Rather, Permittor has 
agreed to the terms of this Permit to provide a temporary use for the Premises during the 
time required for further planning and development of the light rail transit system or other 
permitted transportation u.ses. 

6. Rights Upon Termination 

On the expiration of ninety (90) days after such service of said notice of termination, 
this Permit, and all rights hereunder, shall thereupon terminate and be at an end, saving and 
excepting such rights as may have accrued to either party hereunder prior to such 
termination. Permittee shall, without further notice or demand, deliver possession of the 
Premises to the Permittor at the expiration of said ninety (90) days and shall, before the 
expiration of said ninety (90) days, remove all buildings and property placed upon the 
Premises which it may desire and have the right to remove. If it shall fail to remove 
buildings and property, its right shall, at the option of the Permittor, cease and Permittee's 
interest thereto shall be forfeited and at the same time shall belong to Permittor or, in such 
case, if the Permittor shall elect, it may, at any time after the expiration of said period of 
ninety (90) days, tear down and/or remove any or all such buildings and property at the 
expense of Permittee without any liability for damages thereof in any respect whatsoever 
and Permittee shall thereupon promptly reimburse Permittor for all expenses incurred by it 
in doing so. 

7. Rent 

Upon any such termination of this Permit, rent shall be paid by the Permittee to the 
date of termination fixed by said notice at the rate of$1.00 per year. 

8. Other Users 

Permittor shall use its best efforts to terminate or amend any permits or leases, or 
other written permission to the Premises which may previously have been extended to 
others by Permittor and which conflict with this permit. 
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9. Subpermits 

Permittee may grant permits to subpermittees only upon written agreement of 
Permittor. Any subpermit shall be on the same terms and conditions and for the same uses 
as are contained in this Permit. 

10. Signage 

Permittee shall provide, install and maintain signage, including kiosks, on the 
Premises identifying the Premises as a temporary trail corridor of the Suburban Hennepin 
Regional Park District, by permission of the owner, the Hennepin County Regional 
Railroad Authority, until the Premises are used for light rail transit or other transportation 
uses. 

11. Nuisance, Waste 

Permittee shall not permit the existence of any nuisance on said Premises. 
Permittee, at all times, shall keep said Premises clean and shall comply · with all laws, 
ordinances and regulations respecting Permittee's business and use and occupation of said 
Premises. Permittee, at its sole cost, shall make any and all improvements, alterations, 
repairs and additions, and install all appliances required on said Premises by or under any 
such regulations, ordinances or laws. No bills, posters or advertising matter of any kind 
shall be posted on said Premises; provided, however, i.hat Permittee may post on 
appropriate structures, informational materials relating to the permitted uses. Permittee shall 
use all reasonable precautions to preverit any waste, injury, death or property damage and 
shall modify, repair or replace any railings, pathways or other improvements on the 
Premises when necessary. 

12. Utilities, Title, Existing Rights of Others 

Permittee accepts said Premises subject to the rights of any person, firm or 
corporation, including the Permittor in and to any existing telephone, telegraph and/or other 
wires, poles and facilities of any kind whatsoever, whether or not of record, and should it, at 

· any time, become necessary because of Permittee's use of the Premises to relocate any of 
said poles, wires or facilities by reason of this Permit, Permittee shall bear and pay the cost 
ofso doing. 

Permittee also accepts said Premises subject to any want or fuilure at any time of 
Permittor's title to said Premises or any part thereof and Permittee shall assume any 
damages sustained by Permittee in connection therewith. Permittee also accepts such 
Premises subject to rights of any party, including Permittor, in and to any roadways, 
easements, leases and permits, whether granted, at Permittor's sole discretion, either prior to 
or after the date of this Permit Agreement. Permittee agrees to provide to Permittor or other 
tenants of Permittor access over and. through the Premises on these roadways and easements 
should such access be deemed necessary by Permittor. Permittee accepts said Premises 
subject to the right of Permittor, its employees, agents, permittees, lessees, and contractors 
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when reasonably necessary to walk upon said Premises to repair adjacent property and the 
right of Permittor, its employees, agents, permittees, lessees, and contractors to temporarily 
place equipment upon the property when reasonably necessary for the purpose of 
maintaining, repairing, inspecting or constructing upon Permittor's property. 

13. Indemnification 

Permittee shall defend, indemnify and hold harmless Permittor, its Commissioners, 
officers, agents, and employees from any liability, claims, demands, personal injury, costs, 
judgments, or expenses, including reasonable attorney's fees, resulting directly or indirectly 
from an act or omission of Permittee, its agents, employees, customers, invitees, 
subpermittees, permittees, lessees· or other occupiers of the Premises. 

Permittor shall not be liable to Permittee or those claiming by, through, or under 
Permittee for any injury, death or property damage occurring in, on or about the Premises 
based upon the construction, operation or maintenance of the Premises by Permittee or any 
subpermittee, nor for the loss or damage by reason of the present or future condition of 
repair of the Premises, or for the loss or darnage arising from the· acts or omissions of 
Permittee, its agents, employees, customers, invitees, subpermittees, perriii.ttees, lessees, or 
other occupiers of the Premises. 

14. Insurance 

Permittee further agrees that if in any case the release and indemnity provided in 
tins section shall not be valid, Permittor shall have the full benefit of any insurance effected 
by the Permittee upon the property injured, destroyed or damaged and/or against the hazard 
involved; and Permittee agrees that any and all such insurance shall be so written that the 
insurer shall have no claim or recourse of any kind whatsoever against Perrnittor in 
connection therewith. 

15. Covenant 

Permittee, in consideration of the permitting of the said Premises, as herein 
provided, hereby covenants and agrees to pay the rent therefor promptly, as above provided, 
and fully to abide by and perform all and singular the conditions, covenants and agreements 
herein contained and to be observed and performed by said Permittee and to yield up said 
Premises unto the Permittor at the expiration or temunation of the Permit Agreement in as 
good condition as when entered upon. 

16. Quiet Enjoyment 

Perrnittor has the right and authority to enter into t11is Agreement and if Permittee 
pays the rent required hereby and otherwise performs the terms hereof to be performed by 
Permittee, Permittee shall, during the term. hereof, be entitled to quiet enjoyment and 
possession of the Premises subject to the termination provisions hereof. Notwithstanding 
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the foregoing, Permittee acknowledges that the rights provided to it by virtue of the Permit 
are subject to the provisions of Paragraph 12. 

17. Waiver 

No receipt of money by Permittor from Permitte·e after any default by Permittee or . 
after the expiration of this Permit or after the service of any notice or after the 
commencement of any suit or after final judgment for possession of said Premises, shall 
waive such default or reinstate, continue or extend the term of this Permit or affect any such 
notice or suit, as the case may be. No waiver of any default of Permittee shall be implied 
from omission by Permittor to take any action on account of such default, and no express 
waiver shall affect any default other than the default specified in the express waiver and that 
only for the time and to the extent therein stated. 

18. Breach 

It is further agreed between the parties hereto, that if the said Permittee shall breach 
or make default in any of the conditions, covenants or agreements of this Permit, which 
breach or default shall continue for fifteen (15) days after Permittee's receipt of written 
notice thereof from Permittor, then it shall be lawful for the Pepnittor, then or at any time 
thereafter, to declare this Permit ended, and to re-enter said Premises and take possession 
thereof, with or without process oflaw, and to use any reasonable or necessary lawful force 
for regaining possession; whereupon the rights and obligations of the parties shall be the 
same as above specified in the case of termination pursuant to Paragraph 4; and it is hereby 
further agreed and provided that any waiver at any time of a breach of any condition, 
covenant or agreement of this Permit shall extend only to the particular breach so waived 
and shal~ in no manner, impair or affect the existence of such condition, covenant or 
agreements, or the right of Permittor thereafter to avail itself of same and any subsequent 
breach thereof. In the event Permittor has to take action for repossession of said property, 
Permittee, its assigns or heirs shall be liable for reasonable attorney's fees incurred by 
Permittor. 

19. Assignment 

The benefits and obligations of this Permit shall extend to and shall bind the heirs, 
administrators, executors, leases, successors or assigns of the parties hereto, but no interest 
in this Permit shall be assigned, nor said Premises or any part thereof shall be subpermitted, 
used or occupied by any party other than the Permittee unless specifically stated herein. 
Permittor reserves the right to review and revise the rental rate applicable to this Permit 
upon any cilllilge in the status of the Permit, the Permittee or person occupying the Premises 
during the term of this Permit or any renewal thereof 
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20. Improvements, Maintenance 

Permittee shall be responsible for the construction of all improvements necessary to 
its use of the Premises and shall be responsible for the maintenance of said Premises. 
Permittee shall also be responsible for the construction of all bridges and crossings 
including, without limitation, under or over passes, required pursuant to Paragraph 25 
deemed necessary for Permittee to provide for any trails on the Premises or to otherwise use 
the Premises. Construction plans, if any, shall be submitted to the Permittor for review and 
comment. Permittor reserves the right to reject any plans for construction proposed by 
Permittee on the grounds, in Permittor's sole discretion, that said plans are inappropriate or 
incompatible with its future use of the Premises, or with the operations of the Soo Line 
Railroad Company or other railroad companies operating on the right of way adjacent to 
the Premises. 

21. Environmental Concerns 

Permittee shall not create or permit any condition of the Premises that could present 
a threat to human health or to the environment. Permittee shall bear the expense of all 
practices or work, preventative, investigative or remedial, which may be required because 
of any conditions of the Premises introduced by Permittee, subpermittees or invitees during 
Permittee's period of use, including conditions introduced by Permittee, subpermittees, or 
invitees which affect other lands. Permittee expressly agrees that the obligations it hereby 
assumes shall survive cancellation of this Permit. Permittee agrees that statutory limitation 
periods on actions to enforce these obligations shall not be deemed to commence until 
Permittor discovers any such health or environmental impairment, and Permittee hereby 
knowingly and voluntarily waives the benefits of any shorter limitation period. 

Permittor shall have the right, but not the duty, to enter upon the Premises from time 
to time as set forth below to inspect the Premises for environmental contamination and in 
the course thereof to conduct soil and groundwater testing and to perform environmental 
investigation, remediation or mitigation. Permittor may enter the Premises during regular 

· business hours of Permittee without prior notice, and may enter the Premises during periods 
other than regular business hours either with prior written consent of Permittee or without if 
Permittor reasonably believes that an emergency exists on the Premises. Permittor shall 
conduct any such inspections or testing so as to minimize interference with Permittee's 
operations. Permittor's entry on to the Premises pursuant to this paragraph shall not relieve 
the Permittee's obligation to pay rent under this Permit. 

Permittee may make any inspections, tests, audits or reviews of the physical 
condition of the premises, all at Permittee's sole cost and expense. Such inspections and 
tests may include, without limitation, soil tests, soil borings, surveys, environmental audits, 
and other tests of the premises ("environmental inspections") .. If Permittee elects to 
abandon its trail project and terminate this agreement due to its "environmental 
inspection", Permittee shall restore the property to its prior condition, and provide the 
Permittor with copies of all reports and test result. Permittee agrees to indemnify, defend, 
and hold the Permitor harmless from any and all actual out-of- pocket expenses incurred by 
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the by the Permittor related to containing or disposing of any contaminated materials 
released by such inspections. 

In addition to the foregoing provisions of this Paragraph 21, and in exchange for the 
rights and privileges granted in this Permit Agreement Permittee hereby agrees to bear the 
expense of all practices or work, preventative, investigative or remedial necessary to 
comply with all federal, state, local and other governmental statutes, rules and regulations 
necessary for Pennittee's use of the Premises for trail and park purposes regarding any 
hazardous waste, pollutant, contaminant or petroleum-related material on the Premises 
regardless of whether or not the same was present on the Premises before or after the 
commencement of this Permit Agreement provided, however, that should Permittee elect in 
its sole discretion to abandon its trail project and terminate this agreement, due to its 
"environmental Inspections, " Permitee shall not be obliged to bear expenses enumerated in 
this sentence. Further, Permittee agrees to defend, indemnify and hold harmless Permittor, 
its Commissioners, officers, agents and employees from any liability, claims, demands, 
personal injury, costs, judgments, or expenses, including reasonable attorney's fees arising 
from exercise of the rights granted by this Permit Agreement and resulting from the 
presence of any hazardous waste, pollutant, contaminant or petroleum-related material on 
the Premises regardless of whether or not the same was present on the Premises before or 
after the commencement of this Permit Agreement. Permittee expressly agrees that the 
obligations it hereby assumes related to construction and operation of the park trail, shall 
survive the cancellation of this Permit. 

22. Compliance with Laws, Ordinances and Rules 

Permittee agrees to comply with all laws, ordinances and regulations of federal, 
state,. municipal and local government agencies as they apply to use of the Premises. 
Permittee agrees to comply with rules as may be promulgated from time to time by 
Permittor. Permittee may enforce its ordinances on the premises, as it applies to third 
parties. 

23. Condition of Premises Inspection 

Permittee accepts the Premises in an "AS IS" condition with no express or implied 
representations or warranties by Permittor as to the physical condition or fitness or 
suitability for any particular purpose, express or implied. Permitiee is responsible for and 
has had ample opportunity to inspect the Premises, is familiar with the same, and has 
determined to its satisfaction the fitness of the Premises for its intended use. 

Permittee acknowledges and assumes all risks associated with the proximity of the 
Premises to the railroad right of way adjacent to the Premises and to any railroad operations 
thereon including, but not limited to, operations of The Soo Line Railroad Company. 
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24. Liens and Encumbrances 

Pennittee shall not pennit any liens or encumbrances to be established or remain 
against the Premises, including but not limited to, encumbrances with respect to work 
performed or equipment or materials furnished in connection with use of the Premises by 
Pennittee, its agents, employees, customers, invitees, subpermittees, lessees or other 
occupiers of the Premises pursuant to this Permit. 

25. · Relocation 

Not withstanding the provisions of Paragraph 8 regarding other users, in the event 
relocation of Permittee's trail is required to accommodate the relocation of rail traffic pursuant 
to Minn. Stat. 398A.04, Subd. l, as it may be amended, or otherwise is required to 
accommodate Permittor's use of the corridor, Permittee shall be required at no cost to Permittor 
to relocate, remove or alter all or any part of Permittee's trail improvements necessary to 
accommodate such use. · 
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IN WITNESS WHEREOF, the parties hereto have signed this Permit Agreement as of 
_____ , 199_. 

HENNEPIN COUNTY REGIONAL 
RAILROAD AUTHORITY 

By: 
-/), J I. 1 
' . I ·~~~,__..,,.4.-~ 

Chair, Boarclf Commissioners 

And:~A~ 
Ex~ ector_ 

Attorney for Suburban Hennepin 
Regional Park District 

Date.L: ----------

Approved as to execution: 
SUBURBAN HENNEPIN REGIONAL 
PARK DISTRICT 

Assistant County Attorney 
Date: _________ _ 

Attorney for Suburban Hennepin 
Regional Park District 

DateL: ----------

.au:-=ard of Commissioners 
Date: _ _.f~-_,_l_,_1_-L..f.:..9' ____ _ 
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EXHIBIT II 

TRACKAGE RIGHTS AGREEMENT 
BETWEEN 

SOO LJNERAILROAD COMPANY, 
TWIN CITIES & WESTERN RAILROAD COMPANY 

AND 
HENNEPIN COUNTY REGIONAL RAILROAD AUTHORITY 

Tms Agreement, made and entered into this/L'~ay of ./Juf'dr. 1998 by arid 

between the SOO LINE RAILROAD COMPANY, a Minnesota corporation doing business as 

Canadian Pacific Railway (hereinafter sometimes called "Soo"), TWIN CITIES & WESTERN 

RAILROAD COMP ANY, a Minnesota corporation (hereinafter sometimes called "TCW'') and the 

HENNEPIN COUNT.Y,REGIONAL RAILROAD AUTHORITY, a political subdivision and local 
' .. 

government unit of the State of Minnesota ( hereinafter sometimes called the "Authority'). 

RECITALS 

The Authority presently owns a line of railroad approximately 2.5 miles in length, extending 

from a point of connection with Soo trackage in the City of St. Louis Park, in the vicinity of Lake 

Street and the westerly city limits of the City of Minneapolis, northeasterly to a point of connection 

with trackage owned and operated by The Burlington Northern and Santa Fe Railway Company in 

the vicinity of Cedar Lake, in the City of Minneapolis. The Authority acquired the right-of-way, 

bridges and other related structures, but not the trackage, west from the Chicago and NorthWestern 

Transportation Company (hereinafter called "CNW") in 1984. CNW retained ownership of the 

trackage, including rails and ties, and was granted an easement to continue freight service over said 

line of railroad. 

Al8158 
HCRRA: Contract No. MH!lr 

August 3, 1998 
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On July 26, 1993, CNW granted overhead trackage rights to Soo and TCW over said 

· trackage, subject to an Operating Agreement dated December 31, 1990 between CNW and the 

Authority. 

CNW subsequently abandoned its operating rights over said railroad line and sold its interest 

in the trackage, including rail and ties, to the Authority. The Authority acquired the trackage subject 

to the trackage rights held by the Soo and TCW. 

Soo and the Authority entered into an Agreement dated December 23, 1992 in which the 

parties agreed to cooperate in obtaining a rail route alternative to the 29th Street trackage in the City 

of Minneapolis, being acquired by the Authority pursuant to said Agreement. The Cedar Lake line 

ofrailroad described in the first recital has been identified by the parties as an alternative route under 

the December 23, 1992 Agreement. 

The Soo and TCW desire to commence operations over this trackage on or after the date of 

this Agreement as a result of the implementation of the earlier agreements mentioned above. 

The parties, therefore, agree as follows: 

SECTION 1 - DEFINITIONS 

1.1. "Agreement" shall mean this Agreement dated ________ , 1998. All 

references in this document to Exhibits are to those attached to, and made a part of, this Agreement. 

1.2. "Rail Line" is defined as the trackage and underlying right-of-way formerly owned 

by the CNW, extending from a point of connection with Soo Line trackage at or near CNW milepost 

16.2 in the City of St. Louis Park, easterly to CNW milepost 13.7 at a point of connection with 

BNSF in the City of Minneapolis. 

1.3. "Rail Corridor" shall mean the area where a right of use is created by this Agreement 

providing for operation by Sao and TCW over the Rail Line consisting of a corridor 50 feet in width 

centered on the Rail Line, except where the Authority does not own sufficient land to provide a 50-
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foot corridor, and where the Kenilworth Trail as described in Section 1.5 is to be located less than 

25 feet from the center line of the Rail Line. The Rail Corridor is further described in Exhibit A. 

1.4 "Railroad(s)" shall mean the Sao and TCW. 

1.5 "Kenilworth Trail" shall mean the public trail described in Exhibit B attached hereto. 

1. 6. "Sole Employees" and "Sole Property" shall mean employees, agents, contractors, 

passengers, invitees, railroad and motor vehicle equipment, including lading, and other equipment 

of each of the parties or their agents or contractors while engaged in, or about to engage in, 

maintaining, using, operating, constructing, repairing, renewing, replacing and improving the 

trackage in the Rail C6rridor, or in switching or handling railroad· cars of the respective parties 

hereto. 

1.7. "Taxes" shall mean lawfully imposed real estate taxes and assessments including, but 

not limited to, special assessments. · 

1.8. "Trackage" shall mean all rail, cross ties, related track appliances such as spikes and 

tie plates (sometimes known as "ot?er track material"), ballast, all grade crossing signals and other 

signal and communication equipment located upon the Rail Line, and including trackage laid in and 

across public streets and highways. 

SECTION 2 - GRANT OF RIGHTS 

2.1. Subject to the terms and conditions in this Agreement, Authority grants to Sao and 

TCW, and their respective permitted assigns, non-exclusive rights to conduct railroad operations 

over the Rail Line within the Rail Corridor for the operation of freight trains, occasional passenger 

trains, locomotives, cabooses , rail cars, maintenance-of-way equipment and other rail equipment 

in common with other railroad users the Authority may admit to the joint use of the Rail Line in the 

future. This grant of rights shall be known as the Rail Corridor rights under this Agreement and 
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supersedes and replaces all other agreements, including trackage rights agreements between CNW 

and Sao, and between CNW and TCW, governing use of the Rail Line in the Rail Corridor. 

2.2 The Authority shall convey a Railroad Easement to TCW in the form shown on 

Exhibit C attached. 

2.3. Sao and TCW shall not have the right to set out, pick up or store cars or switch any 

existing or future industries on the Rail Line, or serve any industry or team tracks now or hereafter 

located on the Rail Line without the express written consent of the Authority. Neither Sao nor 

TCW may admit additional tenants, and assignment of existing operating rights shall require the 

consent of the Authority, except as otherwise provided in this Agreement. 

2.4. Nothing in this Agreement is to be construed as establishing any common carrier 

status on the part of the Authority. 

2.5. Sao and TCW acknowledge that, concurrent with the exercise of their rights and 

obligations under this Agreement, the City of Minneapolis will exercise rights granted to it by the 

Authority for the Kenilworth Trail (State Project No. 141-090-05) in proximity to the Rail Corridor 

as more fully described in Exhibit B and made a part of this acknowledgment. 

SECTION 3 - RENT 

3.1. The rental for use of the Rail Corridor payable by TCW or Sao, in addition to 

payment of any expenses provided elsewhere in this Agreement, shall be $7.50 per train mile, for 

each train operated by either TCW or Sao. To compute charges, the train mile rate shall be 

multiplied by 2.5 miles. Any movement of one or more pieces of railroad equipment over the Rail 

Corridor, except maintenance-of-way equipment and work trains while actually engaged in work on 

the Rail Corridor, shall be considered a train movement. 

3.2. Rent shall be payable to the Authority quarterly. The rate of$7.50 per train mile shall 

be adjusted retroactively to July 1, 1992 and on each July 1 thereafter, by utilization of the Annual 
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Indices of Charge-Out Prices and Wage Rates (1977= 100) Series RCR, included in the "AAR 

Railroad Cost Recovery Index", and supplements thereto, issued by the Association of American 

Railroads. In making such adjustment, the final "Material prices, wage rates and supplements 

combined ( excluding fuel)" Index for the Western District for the calendar year 1990 shall be 

compared to the final Index for the calendar year immediately preceding the year in which such 

adjustment is to become effective. Said Train Mile Rate shall then be adjusted by the percentage of 

increase or decrease, as the case may be, in the Index of the year to be escalated as related to the year 

1990, provided, however, that said Train Mile Rate shall never be less than $7.50. If the Association 

of American Railroads, or any successor organization or association, discontinues such Index, an 

appropriate substitute for determining in a similar manner the percentage of increase or decrease in 

the Train Mile Rate shall be agreed upon by the parties hereto. 

3.3. At such time as use of, and the right to use, the Rail Corridor is terminated by written 

notice by either Soo or TCW, the terminating party shall have no further obligation to pay rental to 

the Authority and shall have no cl;rim against the Authority for any payment of any kind, except as 

may have arisen prior to such termination or by reason of other provisions of this Agreement. At 

such time as TCW relinquishes its right to use the Rail Corridor, Soo shall become obligated to pay 

a minimum Annual Rental until such time as Soo provides written notice to the Authority of its 

intention to permanently abandon Railroad rights to use the Rail Corridor. Soo shall be obligated 

to pay a minimum Annual Rental of$10,000 for any year in which rentals payable in accordance 

with Sections 3.1 and 3.2 do not reach $10,000. In such case, the minimum Annual Rental payment 

shall be in lieu ofrental required under Section 3.1 and Section 3.2. 

SECTION 4- MAINTENANCE, CONTROL AND OPERATIONS 

4.1. TCW shall have the exclusive management, direction and control of the Rail 

Corridor, including the obligation to dispatch rail traffic, at its sole cost and expense. In dispatching, 
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directing and controlling use of the Rail Corridor, TCW shall not discriminate against the trains of 

Soo or any other railroad tenants admitted to use of the rail line. In the event the Authority seeks 

to admit additional railroad tenants to use of the Rail Line, the Authority agrees to require such 

tenant to agree to terms, including liability, substantially as contained in this Agreement. The parties 

agree to renegotiate this Section 4 in the event any additional railroad tenants are admitted to use of 

the Rail Line by the Authority in order that additional costs incurred by TCW that are attributable 

. to such additional tenants may be fairly compensated. 

4.2(1) TCW shall perform all construction, derailment and wreck clearing, maintenance, 

repair and renewal of the Trackage, including any additions Soo or TCW may deem necessary or 

desirable for the safe and efficient operation of all trains. Any additions deemed necessary or 

desirable for the safe and efficient operation of trains will be paid for by the Railroad or Railroads 

requesting the same. The cost of derailment and wreck clearing are governed by Section 10. The 

Authority shall reimburse TCW for construction, maintenance, repair and renewal costs, as outlined 

in Section 4.3. The provisions of Sections 4.2(2) through 4.2(6) shall control as between the 

Railroads in the case of conflict with other provisions of this Agreement. 

· 4.2(2) TCW shall employ all persons necessary to operate, maintain, repair and renew the 

Rail Corridor. TCW shall be bound to use only reasonable and customary care, skill and diligence 

in the operation, maintenance, repair, renewal and management of the Rail Corridor and Soo shall 

not, by reason ofTCW's performing or failing, or neglecting to perfonn any operation, maintenance, 

repair, renewal or management of the Rail Corridor, have or make against TCW any claim or 

demand for delay, ioss, damage, destruction, injury or death whatsoever resulting from TCW' s 

performance, failure or neglect, except as otherwise provided in Section 10.3. 
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4.2(3) Soo, at its expense, shall install and maintain upon its trains, locomotives, cabooses 

and cars such equipment or de','.ices as may now or in the future be necessary or appropriate, in the 

reasonable judgment ofTCW for the safe !md efficient operation of trains over the Rail Corridor. 

4.2(4) If the use of the Rail Corridor is at any time interrupted or traffic over the Rail 

Corridor is delayed for any cause, TCW shall, with reasonable diligence, restore the line for the 

passage of trains of the parties. Neither Railroad shall have or make any claim against the other for 

loss or damage of any kind resulting from such interruption or delay. 

4.2(5) The operation of Soo over the Rail Corridor shall at all times be in accordance with 

the General Code of Operating Rules, or such other rules as TCW and Soo agree upon, TCW 

timetables, bulletins, instructions and restrictions, but such rules, instructions and restrictions shall 

be reasonable, just and fair between all Railroads using the Rail Corridor and shall not unjustly 

discriminate against any of them. TCW shall provide Soo with a copy of existing rules and 

instructions and provide Soo with prior, written notice of any changes in such rules or instructions. 

These rules and instructions shall include, but not be limited to, General Code of Operating Rules, 

Timetables, Special Instructions, Bulletins, General Orders and authoritative directions of Train 

Dispatchers and Operating Officers and all applicable federal statutes and regulations regarding 

railroad safety. 

4.2(6) All employees of Soo engaged in the operation of Soo trains over the Rail Corridor 

shall be required to qualify, at Soo's expense, to operate over the Rail Corridor. TCW shall have 

the right to bar Soo employees from service over the Rail Corridor for cause until such time the 

barred individual is deemed to be qualified. · 

4. 3. The Authority will reimburse TCW for construction, maintenance, repair and renewal 

costs on an annual basis upon presentation of a complete description of work done and materials 

used for the preceding calendar year. The Authority shall have the right to audit such billings and 
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to inspect work done upon reasonable notice. The Authority's obligation to reimburse TCW for such 

costs shall be limited to sixty percent (60%) of the trackage rights fees paid to the Authority by all 

users for the calendar year during which the maintenance charges were incurred, subject to an 

authorized minimum expenditure for maintenance cost of $16,000 per year in any year when 

trackage rights fees are not sufficient to justify expenditures to that level. The authorized minimum 

expenditure shall be adjusted annually from $-16,000 beginning July 1, 1999 and thereafter in 

. accordance with the formula set forth in Section 3 .2 hereof. The authorized expenditures for 

maintenance, as limited by the foregoing, shall be known as the Maintenance Allowance. Any 

unexpended Maintenance-Allowance may be drawn upon in future years for authorized expenditures, 

including the above minimum expenditure. TCW may draw, as additional Maintenance Allowance; 

an amount equivalent to a maximum of 100% of the prior year's rentals as calculated under Section 

3, only for the following purposes: 

1. To reach the authorized minimum expenditure for maintenance of $16,000 per year; 

or 

2. To carry out necessary bridge repairs or repairs to crossing signals. 

If at any time the cumulative Maintenance Allowances justified by rental payments and this Section 

4. 3 are not sufficient to permit the safe and continued operation of the Rail Line, the additional 

maintenance and repair costs will be borne by the Authority. The Authority shall have no other 

obligation to reimburse TCW for construction, maintenance, repair or renewal costs, including long

term rehabilitation and capital expenditures. 

4.4. Prior to commencement of operations over the Rail Corridor under this Agreement, 

MNDOT will arrange for rehabilitation of the Rail Line to FRA Class 2 standards. Following said 

commencement of operations, all maintenance, rehabilitation, renewal, reconstruction, repairs and 

improvements, replacement, including bridges, grade crossings and signals, will be the sole 



responsibility of TCW to perform, the costs of which shall be reimbursed by the Authority, in 

accordance with Section 4.3. 

4.5. TCW shall have a right of access over other portions of the Rail Corridor within 25 

feet either side of the center line of the now existing Trackage for the sole purpose of maintaining 

said Trackage over the Rail Corridor, except as limited by the physical proximity of fencing for the 

pedestrian and bicycle trails as provided for in the Kenilworth Trail (Exhibit B). Provided, however, 

that TCW shall not have the right to remove trees and other vegetation found more than 15 feet 

either side of the center line of the now existing trackage, except for purposes of wreck clearance, 

track repair, visibility at grade crossings, or with the consent of the Authority. 

4.6. Neither Soo nor TCW shall be permitted to erect any structures in or upon the Rail 

Corridor without the express written pennission of the Authority. The Authority shall not construct 

any facility in or over the Rail Corridor where the vertical distance between the top of the rail or the 

ground surface of the Rail Corridor, and any part of the facility, is less than 23 feet. 

4.7. Unless otherwise ordered by the State, the Authority shall not pay the expenses of any 

public crossing of the Rail Corridor which may be opened or improved, including all expenses of 

crossing protection, unless such crossings are requested or opened by the Authority. The Authority 

shall not be responsible for· any expenses incurred by Soo or TCW as a result of activities of third 

parties not authorized by the Authority occupying or otherwise interfering with the Rail Corridor, 

except as otherwise provided in this Agreement. 

4.8. The Authority will pennit construction of pedestrian and bicycle trails in proximity 

to the Rail Line as shown in Exhibit B. At any point where a trail is located within 25 feet of the 

center line of the Trackage, a fence along the boundary of the trail corridor will be provided, 

maintained and promptly repaired at no expense to Soo or TCW by the City of Minneapolis. No 
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trespassing and other appropriate warning signs shall be provided by the City. The Authority will 

require that the City agree to the terms of this provision. 

SECTION 5 - TERMINATION 

5 .1. The Rail Corridor rights shall become effective upon execution of this Agreement, 

and shall continue in full force and effect until terminated by either TCW or Sao as to the respective 

rights of the terminating party upon thirty (30) days' written notice, which notice may be given at 

··any time. Trackage, other facilities and all improvements to the Rail Corridor will remain the 

property of the Authority. The pernianent easement conveyed, however, may not be terminated by 

the Authority, except in accordance with this Agreement 

5.2. At such time as either Railroad desires to terminate Its rights over the Rail Corridor, 

such Railroad shall have the obligation to obtain necessary Surface Transporlation Board ("STB") 

and other regulatory approval that may be required. The Authority agrees to cooperate in seeking 

regulatory approval. 

5.3. TCW and Sao will vacate all use of, and permanently terminate all rights to use, the 

Rail Corridor no later than thirty (30) days after a new connection between the Soo Hopkins line 

(TCW's current operating route) and the former Minneapolis, Northfield & Southern line in St. 

Louis Park (MNS connection), and between the MNS and The Burlington Northern and Santa Fe 

Railway (BNSF connection) becomes operational, or at such time as any other feasible alternative 

to use of the Rail Corridor satisfactory to TCW becomes available and is operational. The MNS 

connection and the BNSF connection are shown on Exhibit D attached to this Agreement. 

SECTION 6 - CONDITIONS PRECEDENT 

Operation over the Rail Corridor is contingent upon obtaining any required regulatory and 

government approvals, and any necessary corporate authorization. 
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SECTION 7 - TAXES 

7.1. The Authority agrees to pay promptly to trucing authorities when due all Taxes, if any, 

duly levied on the Property with respect to the Authority's ownership, leases, air rights development, 

and/or operations. TCW and Soo agree to pay promptly to trucing authorities when due all Taxes, 

if any, with respect to their use or operations duly levied, to the extent Soo or TCW's property rights 

have been separately assessed by the appropriate assessing authority while either TCW or Soo are 

.conducting operations over the Rail Corridor. To the extent TCW's property right is not so 

separately assessed to TCW, but the underlying fee in the Rail Corridor is assessed as railroad 

operating property and would be exempt except for TCW's use in operations, then TCW agrees to 

pay all such Taxes duly levied while conducting operations over the Rail Corridor. TCW reserve_s 

the right to protest to a taxing authority any such Taxes it deems to be unfair or excessive and may 

in good faith litigate and settle with the taxing authority any such protested amount. This 

subparagraph 7.1 will apply to Soo for any period during which Soo exercises its operating rights. 

7.2. The Authority shall pay without reimbursement from Soo or TCW all Taxes, if any, 

attributable to any passenger transportation system installed by or at the direction of the Authority. 

SECTION 8 - ASSIGNMENT RIGHT 

Soo may admit a third-party operator as assignee ofSoo's common carrier freight service 

obligation, or in connection with the sale of, or merger of, all or most of its railroad system, subject 

to the consent of the Authority, which shall not be unreasonably withheld, and subject to orders of 

the Surface Transportation Board ("STB"). TCW may admit a third-party operator as assignee of 

TCW' s common carrier freight service obligation in connection with the sale of, or merger of all or 

most of its railroad system, subject to the consent of the Authority, which shall not be unreasonably 

withheld, subject to the orders of the STB. 
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SECTION 9 - OBLIGATIONS FOLLOWING TERMINATION. 

Upon termination of all rights to the Rail Corridor, the parties hereto are relieved from any 

and all obligations relating thereto, except for any obligations which may have accrued or which may 

have been incurred prior to the date of such termination or in accordance with the terms of this 

Agreement. 

SECTION 10 - LIABILITY AND ENVIRONMENTAL INDEMNIFICATION. 

10.1. TCW agrees to defend, indemnify and hold harmless the Authority, its 

commissioners, officers, agents and employees from any liability, claims, damages, costs, 

judgments, or expenses, including reasonable attorneys' fees, resulting directly or indirectly from 

any act or omission ofTCW, its agents, employees, customers, tenants, or invitees, occurring on or 

from the Rail Corridor after the effective date of this Agreement, except that portion of liability 

caused by, or contributed to by, acts or omissions of the Authority, its agents, employees and 

invitees, notwithstanding the provisions of Section 12. 

10.2. Soo agrees to defend, indemnify and hold harmless the Authority, its commissioners, 

officers, agents and employees from any liability, claims, damages, costs, judgments, or expenses, 

including reasonable attorneys' fees, resulting directly or indirectly from any act or omission ofSoo, 

its agents, employees, customers, tenants, or invitees, occurring on or from the Rail Corridor after 

the effective date of this Agreement, except that portion of liability caused by, or contributed to by, 

acts or omissions of the Authority, its agents, employees and invitees, notwithstanding the provisions 

of Section 12. 

10.3 The Authority agrees to defend, indemnify and hold harmless Sao and TCW, their 

respective officers, agents and employees from any liability, claims, damages, costs, judgments, or 

expenses, including reasonable attorneys' fees, resulting directly or indirectly from any act or 

omission of the Authority, its commissioners, officers, agents and employees, tenants, customers or 
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invitees occurring on the Rail Corridor after the effective date of this Agreement, except that the 

Authority shall not be required to defend, indemnify or hold TCW harmless to .the extent the liability 

is cau.sed or contributed by acts or omissions ofTCW, and the Authority shall not be required to 

defend, indemnify or hold Soo harmless to the extent the liability is caused or contributed by acts 

or omissions of Soo, notwithstanding the provisions of Section 12. 

10.4 Railroads. In the event Soo commences operations on the Rail Corridor, Soo and TCW 

.shall allocate liability as between them only as follows. 

Definition: Whenever the expression "Loss or Damage" is used in this Section 10.4, it means 

all costs, liabilities,judgments, fines, fees (including without limitation reasonable attorneys' fees 

and disbursements) and expenses of any nature arising from or in connection with death of or injury 

to persons, including without limitation employees of the Railroads, or damage to or destruction of· 

property including without limitation property of the Railroads or the Rail Corridor, in connection 

. with operations of the Railroads over or on the Rail Corridor. 

Definition: Whenever the expression "proportionally by the Railroads" is used in this 

Section, it means that expenses will be borne in proportion to the total trains handled by each 

Railroad over any part of a segment of the Rail Corridor on which the Loss or Damage occurs during 

the three calendar months prior to the month of the occurrence, or if the occurrence is in any of the 

first three months of operation under this Agreement, such lesser period as precedes the date of 

occurrence. For the purposes of determining proportionality as herein provided, light engines shall 

not be considered a trains. In case of conflict with other provisions of this Agreement, the provisions 

of Section 10.4 shall control as between the Railroads. 

10.4(1) The employees of either Railroad while operating, maintaining or directing operation 

along the Rail Corridor shall not be considered as joint employees but will remain the sole 

employees of either Railroad. However, when any sole employee ofTCW or Soo is engaged in the 
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direct activity of maintaining, repairing, renewing, removing, or inspecting the Rail Corridor, or in 

dispatching, giving orders for or directing the movement of trains over the Rail Corridor for the 

common benefit of the Railroads, and Loss or Damage to TCW, Soo or a third party, arises out of 

such service for the common benefit of the Railroads, then the expense of the Loss or Damage shall 

be borne proportionally by the Railroads; provided that the terms of this Section 10.4(1) shall control 

in the case of conflict with the provisions of Section 10.4(3) below, but in the case of conflict with 

. Section 10.4(2) below, that Section shall control. 

10.4(2) Notwithstanding anything else contained in this Agreement, liability for Loss or 

Damage resulting from or in connection with the operation of lo_comotives, trains or cars of either 

Railroad, or in connection with the presence on the Rail Corridor of locomotives, trains, cars or 

property of either Railroad, shall be borne and paid by the Railroads as follows: 

(a) When the same shall involve the train or equipment of only one of the 

Railroads, regardless of any third party involvement, all Loss or Damage, including but not 

limited to, restoration and repair of the Rail Corridor and third party persons or property will 

be borne by that Railroad. 

(b) When the same shall involve the trains or equipment of both Railroads, Loss 

or Damage shall be borne by each Railroad as to its own employees, property, or property 

in its custody (except for damage to the Rail Corridor). As to third party persons or property 

and the Rail Corridor, Loss or Damage shall be borne equally by the Railroads. 

10.4(3) Liability for Loss or Damage not involving the train or equipment of either Railroad, 

or where the identity of the train or equipment involved is unknown, shall be borne and paid by the 

Railroads as follows: 

(a) Liability for Loss or Damage shall be borne by each Railroad as to its own 

employees (except for employees performing services for the common benefit of the 

r ... 14 of24 



Railroads), property (other than the Rail Corridor), or property in its custody, but as to third 

party persons or property, employees performing service for the common benefit of the 

Railroads, and the Rail Corridor, the cost of Loss of Damage shall be borne proportionally 

by the Railroads. 

(b) Third party claims for Loss or Damage arising out of the killing or injuring 

of livestock or the setting of fires on or along the Rail Corridor, when caused by the 

locomotive, train, care or fusee of one of the Railroads, shall be handled or settled by the 

Railroads whose locomotive, train, car or fusee caused such Loss or Damage, but if it cannot 

be determined whose locomotive, train or car caused such Loss or Damage, the claim will 

be handled or settled on behalf of both Railroads in the first instance by TCW, and the Loss 

or Damage will then be borne equally by the Railroads. 

I 0.4( 4) Each Railroad agrees that it will pay for all Loss or Damage, the risk of which it has 

herein assumed, the judgment of any court to the contrary notwithstanding, and will forever 

indemnify and save harmless the other Railroad, its successors and assigns, from such payment; 

provided, however, the indemnifying Railroad shall be assigned any rights which the indemnified 

Railroad may have against any third party or parties for recovery of any indemnified amount. 

10.4(5) In the event that both Railroads hereto shall be liable under the Agreement for Loss 

or Damage, and the same shall be compromised and settled by voluntary payment of money or 

valuable consideration by one of the Railroads, the settling Railroad shall obtain a valid and 

enforceable release from liability for TCW and Sao Line Railroad Company, Sao Line Corporation 

and their Parents, Subsidiaries and Affiliated Companies, and all of their Officers, Agents, and 

Employees, etc. Neither Railroad shall make any such compromise or settlement in excess of $5,000 

without prior, written authority of the other Railroad having liability, but any settlement made by 
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one Railroad in consideration of$5,000 or less shall be a settlement releasing all liability of both 

Railroads and shall be binding upon both Railroads. 

10.4(6) In case a lawsuit or lawsuits shall be commeµced against either Railroad hereto for 

or on account of any Loss or Damage for which the other Railroad would be solely or jointly liable 

under this Agreement, the Railroad thus sued shall give the other Railroad timely written notice of

the pendency of such suit, and thereupon the Railroad so notified shall assume or join in the defense 

.thereof, and if the Railroad so notified is liable therefore under this Agreement, such Railroad shall 

save harmless the Railroad so sued from all Loss or Damage in accordance with the liability 

allocation set forth in this Agreement. Neither Railroad shall be bound by any judgment against the 

other Railroad unless it shall have been so notified and shall have had reasonable opportunity to 

assume or join in the defense of the action. When so notified, and said opportunity to join in the 

defense of the action has been afforded, the Railroad so notified shall to the extent of its liability 

under this Agreement be bound by such judgment. 

10.4(7) If trains, locomotives or cars ofSoo are wrecked or derailed on the Rail Corridor, 

TCW shall arrange to pick up and remove said equipment, and Soo shall bear the entire cost of such 

service ( except to the extent that the allocation of liability in this Agreement provides otherwise), 
..

 

, ... . 
 ~.;F ...... :.-~ . . . -

except that if TCW does not have the necessary personn\JI or equipment, Soo may furnish both as

required, at its own expense; provided, however, that in the case of a minor derailment where the 

derailed equipment can be promptly rerailed by rerailers or blocking by Sci o's employees, then in_ 

such event Soo may, at its sole expense, rerail such equipment unless TCW's supervisory employees 

direct otherwise. 

10.4(8) It is understood and agreed that a number of vehicular crossings on the Rail Corridor 

presently exist, or may be constructed. Soo agrees to accept all crossings in whatever condition they 

may be during the term of this Agreement and will not assert any claim, demand or cause of action 
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against TCW and will hold TCW harmless from any claim, demand or cause of action arising out 

of any crossing accident on the Rail Corridor in which the engines, cars or trains of Soo only are 

involved; provided, however, that nothing in this Section 10.4(8) shall.relieve TCW or Soo from 

liability arising from its gross negligence or intentional acts. 

10.5. Soo shall remediate any environmental pollution or contamination on the Rail 

Corridor that is in violation of any applicable environmental statute ,ordinance, rule or regulation 

. which first occurred during its period of use and was caused by Soo or its invitees. Soo shall bear 

the expense of all practices or work, preventative, investigative or remedial, which may be required 

because of any such conditions on the Rail Corridor caused by Soo, or its invitees during Soo's 

period of use, including conditions caused by Soo or its invitees which affect other lands. Soo 

expressly agrees that the obligations it hereby assumes shall survive cancellation of this Agreement. 

Soo agrees that statutory limitation periods on actions to enforce these obligations shall not be 

deemed to commence until the Authority discovers any such conditions and Soo hereby knowingly 

and voluntarily waives the benefits of any shorter limitation period. 

10.6. TCW shall remediate any environmental pollution or contamination on the Rail 

Corridor that is in violation of any applicable environmental statute, ordinance; rule or regulation 

which first occurred during its period of use and was caused by TCW or its invitees. TCW shall bear 

the expense of all practices or work, preventative, investigative or remedial, which may be required 

because of any such conditions on the Rail Corridor caused by TCW, or its invitees during TCW' s 

period of use, including conditions caused by TCW or its invitees which affect other lands. TCW 

expressly agrees that the obligations it hereby assumes shall survive cancellation of this Agreement 

TCW agrees that statutory limitation periods on actions to enforce these obligations shall not be 

deemed to commence until the Authority discovers any such conditions and TCW hereby knowingly 

and voluntarily waives the benefits of any shorter limitation period. 
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10.7. Authority shall have the right, but not the duty, to enter upon the Rail Corridor from 

time to time as set forth below to inspect the Rail Corridor for environmental contamination and in 

the course thereof to conduct soil and groundwater testing and to perform environmental 

investigation, remediation or mitigation. Authority may enter the Rail Corridor upon 24 hour notice 

to TCW and Soo, and may enter the Corridor in the case of an emergency, without prior notice, but 

the Authority shall give TCW and Soo immediate notice of the emergency. Authority shall conduct 

.any such inspections or testing so as to not to interfere with Soo' s and TC W's operations and shall 

provide sufficient notice of actions that might impair safe train operation. Authority's entry on to 

the Rail Corridor pursuant to this paragraph shall not relieve Soo's and TCW's obligations to pay 

rent under this Agreement. 

10.8. At the request of the Authority, Soo (if Soo commences operations over the rail 

corridor) and TCW shall pay for the services of a state-approved contractor to sample what appears 

to be any visibly contaminated areas of the Rail Corridor for which they respectively appear to be 

responsible. For any contaminated areas, Soo's and TCW's respective contractor shall provide 

remediation recommendations to the Authority, and shall provide remediation as may be required 

by law. Copies of the results shall be forwarded to the Authority to ensure that the Rail Corridor is 

returned to the Authority reasonably free of contamination and in compliance with all applicable 

environmental law, ordinances, regulations and requirement. The provisions of this paragraph shall 

survive the termination of this Agreement. 

Notwithstanding the foregoing, Soo and TCW is not responsible, by virtue of the terms of 

this Agreement, for any testing or sampling costs resulting from contamination existing on the Rail 

Corridor prior to their respective use or occupancy of the Rail Corridor, or which was not caused by 

TCW or Soo or their invitees, or where no contamination was found. 
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I 0. 9. Each party shall give the other parties prompt written notice of any and all claims or 

suits arising from operations on or about the Rail Corridor. 

10.10. Notwithstanding the foregoing, the terms of this Agreement are not to be construed 

as, nor operate as, waivers of the Authority's statutory or common law immunities or limitations on 

liability, including, but not limited to, Minnesota Statutes Chapter 466. Further, the Authority's 

obligations set forth in this Section and otherwise in this Agreement, are expressly limited and 

. governed by the provisions of Minnesota Statutes Chapter 466, Minnesota Statutes Chapter 604, and 

any other applicable law or regulation. 

SECTION 11 • INSURANCE. 

11.1 TCW, at its own cost or expense, will procure and maintain in effect during the term 

of this Agreement, a policy or policies of insurance covering the liability to which TCW is or may 

be subject under this Agreement. Such policy shall name Soo as an additional insured which shall 

provide the following total coverage: 

Third party liability coverage covering injury to or death of persons and 

damage to property in any one occurrence in the amount of not less than 

$10,000,000 (ten million dollars) with a maximum deductible of$100,000 

( one hundred thousand dollars) per occurrence. Such coverage shall include 

all employees and shall insure named insureds against workmen's 

compensation and Federal Employers' Liability Act claims. Soo agrees to 

cooperate in the.processing of insurance claims. 

11.2. If the ·insurance procured by TCW, pursuant to this Section, takes the form of a 

claims-made policy and is cancelled or allowed to expire without renewal, TCW may provide 

evidence of insurance that provides per occurrence and annual aggregate limits of not less than those 
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required pursuant to Section 11.1 Such coverage must be retroactive to the original inception date 

of the cancelled or non-renewed policy. 

11.3. At any time not less than sixty (60) days prior to an anniversary date of this 

Agreement, Soo, in consideration of current and reasonably anticipated claims and litigation costs, 

may notify TCW of Soo 's intent to increase the amount of insurance required by this Agreement or 

to require that the terms and conditions of such insurance be modified. Should TCW object to any 

.such increase or modification, TCW and Soo will attempt in good faith to negotiate a resolution of 

their disagreement. IfTCW and Soo are not able to agree and such disagreement continues for thirty 

(30) days past the anniversary date of this Agreement, then the matter or matters in disagreement will 

be submitted to arbitration in accordance to the rules of the American Arbitration Association. 

11.4. Each policy of insurance obtained by TCW pursuant to the requirement of this 

Section will contain provisions requiring that the insurance carrier give Soo, through the Soo's 

Director of Insurance, at least thirty (30) days' notice, in writing, of any proposed policy cancellation 

or any modification of the terms and conditions of any policy of insurance TCW is required to 

provide under this Section. 

11.5. The terms and conditions of each policy of insurance obtained by TCW to satisfy the 

requirements of this Section will be subject to the approval of Soo, which approval shall not be 

.unreasonably withheld or delayed. TCW will furnish to Soo's Director of Risk Management an 

accurate copy of each policy of insurance obtained pursuant to the requirements of this Section. 

Neither compliance with this requirement nor Soo's approval of the terms and conditions of any such 

policy will in any way limit or modify the obligation of TCW to provide the specific insurance 

coverage required by this Section. 

11.6. In the event TCW fails to maintain the levels of insurance coverage required in this 

Section, or fails to properly notify Soo of said coverage, after giving TCW written notice of 
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noncompliance and then (10) days from receipt of such notice within which to comply, Soo may 

require TCW to suspend operations over the Rail Corridor until such time as TCW complies with 

the insurance requirements hereunder or otherwise provides Soo evidence of financial responsibility 

acceptable to Soo in its sole discretion. 

SECTION 12 - REPRESENTATIONS AND WARRANTIES 

Soo and TCW accept the Rail Corridor and the Rail Line in an "as is" condition, with no 

.express or implied representations or warranties by the Authority as to the physical condition or 

fitness or suitability for any particular purpose, ex.press or implied, except as otherwise provided in 

this Agreement. Soo and TCW are responsible for, had ample opportunity to inspect the Rail Line 

and are familiar with the same. As. between the parties, Soo and TCW acknowledge the risks to their 

rail operations associated with the proximity of the Rail Line to the pedestrian and bicycle trails 

adjacent to the Rail Corridor. Soo and TCW do not assume liability for damages to the property of 

third persons or for injury to third persons by reason of Soo or TCW rail operations on the Rail 

Corridor nor waive any claims they might have against such third persons. 

SECTION 13 - SURVIVAL 

All of the terms of this Agreement, including all warranties, representations, and 

indemnification given by each party to this Agreement, all of which are relied upon by each 'party, 

shall survive and be enforceable after the execution of this Agreement and any subsequent transfer 

of title of the Property. 

SECTION 14 - LAWS GOVERNING 

This Agreement shall be governed to the extent applicable and not preempted by federal law, 

and the parties agree to be bound, by the laws of the State of Minnesota; and the parties agree to 

comply with or abide by all laws relevant to this Agreement governing their respective operations 

in the State of Minnesota. 
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SECTION 15 • REMEDIES FOR BREACH 

Should Soo or TCW default in any payments to be made hereunder or fail to faithfully 

perform any of their covenants herein or violate any term or condition of this Agreement and, if such 

default, failure or violation shall continue for a period of sixty (60) days after the Authority shall 

have given Soo or TCW notice of an "event of default", the Authority may thereupon exclude Soo 

or TCW, as the case may be, from all the rights and privileges granted to it hereunder, and Soo and 

TCW shall have no claim or depend upon the authority at law or in equity on account of such 

exclusion. The rights and remedies granted to the parties in this Section 14 are intended to be 

cumulative to all other rights and remedies available to the parties (whether under this Agreement, 

at law, in equity or otherwise); accordingly, the exercise by any party of any such right or remedy 

shall not preclude it from exercising any other such right or remedy. 

SECTION 16 - ASSIGNMENT; BINDING EFFECT 

The tenns and provisions of this Agreement shall be binding upon and inure to the benefit 

of the parties hereto and their respective successors and pennitted assigns; including without 

limitation, any entities into or by which either of the parties is merged, combined, reorganized or 

acquired. 

SECTION 17 - NOTICES 

Unless explicitly stated to the contrary elsewhere in this Agreement, all notices and other 

communications required or contemplated by this Agreement must be in writing and shall be deemed 

given when delivered in legible form to the business address of the party to whom addressed. The 

business addresses of the parties are as follows: 

SOO: 

Mailing Address: P.O. Box530 
Minneapolis, Minnesota 5 5440 
Attention: Director • Commercial Development 



Delivery Address: l 710 Soo Line Building 
105 South 5th Street 
Minneapolis, Minnesota 55402 
Attention: Director - Commercial Development 

Fax: 612/347-8064 
Attention: Director - Commercial Development 

TCW: 

Mailing Address: 2925 • 12th Street East 
Glencoe, MN 55336 
Attention: President 

Fax: 320/864-7220 

THE AUTHORITY: 

Mailing Address: Hennepin County Regional Railroad Authority 
and Delivery A2300 Government Center 

Minneapolis, MN 55487-0230 
Attention: Executive Director 

Fax: 612/348-8228 

Notices not given in the manner or within the time limits set forth in this Agreement are ofno effect 

and may be disregarded by the party to whom they are directed. Either party may change its 

business address, for notice purposes, by giving notice of the change to the other party. 

800 LINE RAILROAD COMP ANY 

By:~Q~ 

ATTEST: TWIN CITIES & WESTERN RAILROAD 
COMPANY 

By:.....,...c-~=·~~~~~~ 
;:, Its:, flt 1 a r ' rrh ad'\.,. 







EXHIBIT A 

Description of Railroad Easement 

A strip of land fifty feet in width lying 25 feet on either side of the centerline of the railroad 
tracks extending from the point of connection with Soo Line trackage at or near Chicago North
Western Railway milepost 16.2 in the City of St. Louis Park, easterly to Chicago North 
Western Railway milepost 13.7 at a point of connection with Burlington Northern Santa Fe 
Railway in the City of Minneapolis except as the width is limited by the Trackage Rights 
Agreement between the Twin Cities and Western Railroa Soo Line Railroad Company and 

.. the Hennepin County Regional Railroad Authority dated ,, IIJ;/C/9£. 

 























































































































































































 

 

 

 

Midtown Greenway 
 Phase II 



 













































 



 

 

 

 

Hopkins to Chaska Trail 
Three Rivers Park District 

 
 



 































 

 

 

 

Minneapolis to Hopkins Trail 
Three Rivers Park District 

 
 



 







































 

 

 

12. City of Eden Prairie Temporary Occupancy Exception Concurrence Letter for Purgatory Creek Park   

  









 

 

 

  

13. Minnesota State Historic Preservation Office Temporary Occupancy Exception Concurrence Letter 
for Minikahda Club 









 

 

 

  

14. Minnesota State Historic Preservation Office Temporary Occupancy Exception Concurrence Letter 
for Cedar Lake Parkway  









 

 

 

  

15. Minneapolis Park and Recreation Board Temporary Occupancy Exception Concurrence Letter for  
Cedar Lake Park  









 

 

 

16. Minneapolis Park and Recreation Board De Minimis Concurrence Letter for Bryn Mawr Meadows 
Park  

  









 

 

 

  

17. Minnesota Park and Recreation Board De Minimis Concurrence Letter for Kenilworth 
Channel/Lagoon  









 

 

 

 

 

18. City of Minnetonka De Minimis Concurrence Letter for Unnamed Open Space B 



U.S. Department 

of Transportation 
Federal Transit 
Administration 

REGION V 
Illinois, Indiana, 
Michigan, Minnesota, 
Ohio, Wisconsin 

200 West Adams Street 
Suite 320 
Chicago, IL 60606-5253 
312-353-2789 
312-886-0351 (fax) 

March 7, 2016 

Julie Wischnack, Community Development Director 
City of Minnetonka 
14600 Minnetonka Boulevard 
Minnetonka, MN 55345 

Re: Section 4(f) de minimis Use Determination for Unnamed Open Space B - City of 
Minnetonka Concurrence 
Southwest Light Rail Transit Project, Hennepin County, Minnesota 

Dear: Ms. Wischnack 

The Federal Transit Administration (FTA) is writing to request formal concurrence for the 
Southwest Light Rail Transit Project's (Project) Section 4(f) de minimis impact determination for 
Unnamed Open Space B, from the City of Minnetonka. A preliminary Section 4(f) de minimis 
determination for the open space was included in the Amended Draft Section 4(f) Evaluation, 
which was published in the Federal Register by FTA and the Metropolitan Council (Council) on 
January 11, 2016. This letter provides the background and rationale that supports the de minimis 
impact determination. Please respond in writing to this request for concurrence by March 21, 

The Council is seeking federal funding under the Capital Investment Grant program from the 
FTA; therefore, the Project must comply with the federal statute for Section 4(f) of the U.S. 
Department of Transportation (USDOT) Act of 1966, 49 USC §303. 

A. Section 4(f) Description 
Section 4(f) of the USDOT Act is a federal law that protects publicly-owned parks, recreation 
areas, wildlife and/or waterfowl refuges, as well as significant historic sites, whether publicly or 
privately owned. Section 4(f) requirements apply to all transportation projects that require 
funding or other approvals by the USDOT. As a USDOT agency, FTA must comply with Section 
4(f). FTA's Section 4(f) regulations are located in 23 CFR Part 774. 

De minimis impacts to parks are defined as those that do not adversely affect the features, 
attributes, or activities qualifying the property for protection under Section 4(f). (23 CFR Part 
774.17). The official(s) with jurisdiction over the property and the public must be informed of the 
intent to make a de minimis use determination. 23 CFR Pt. 771.5(b)(2)(ii). If the official(s) with 
jurisdiction concurs in writing that the Project will not adversely affect the activities, features, or 
attributes that qualify the property for Section 4(f) protection, then the FTA may finalize the de 
minimis impact determination. 

2016. 
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Re: Section 4(f) de minimis Use Determination for Unnamed Open Space B - City of 
Minnetonka Concurrence 
Southwest Light Rail Transit Project, Hennepin County, Minnesota 

Upon the City of Minnetonka's concuiTence on the de minimis determination for the Unnamed 
Open Space B, FTA will publish the Final Section 4(f) Evaluation in the final environmental 
impact statement (FEIS). 

B. Section 4(f) Propertj' Description 
Unnamed Open Space B is a 49-acre open space located generally south of Smetana Road, west 
of Green Circle Drive, North of Bren Road West, and east of Claremont Apartments. Urmamed 
Open Space B is predominantly naturally vegetated (e.g., wooded, riparian, and wetland 
features), with some areas of landscaping and pavement (i.e., roadway and trail segments that 
cross the property). The recreational activities within Urmamed Open Space B that are related to 
those natural features include bird watching, wildlife viewing, native plant observation and 
identification, nature photography, picnicking, work breaks (from adjacent offices), solitude and 
contemplation, off-trail walking/hiking, and cross country skiing (weather permitting). Within 
Unnamed Open Space B there are a few park benches located adjacent to the trail segments that 
traverse the open space. 

Additional recreation activities that occur within Open Space B are those that occur on the 
segments of the Opus development area trail network that pass through the property. Those 
recreation activities include walking, ruiming, bicycling, nature and wildlife observation, cross 
country skiing, and other similar activities. The trail network is the primary way in which 
recreational users of Unnamed Open Space B access the property. Further information about 
Unnamed Open Space B can be found in the Amended Draft Section 4(f) Evaluation. 

C. Description of Project Changes to Unnamed Open Space B 
The Project will result in a variety of permanent and short-term (construction-related) changes to 
Unnamed Open Space B. The Council will permanently acquire from the City of Minnetonka an 
approximately 1.0-acre portion of Unnamed Open Space B (approximately 2 percent of the 
property). The acquired property will be incorporated into the Project for transportation purposes, 
including the Project's proposed light rail alignment, a traction power substation and double-
crossover bungalow, and an access driveway between the substation/bungalow and Bren Road 
West. Most of the natural areas of Unnamed Open Space B, which are predominantly located in 
the northern portion of the property, will not be directly affected by the Project. Those areas, such 
as the wetland, will not be altered by the Project, either permanently or temporarily. 

Project construction activities will be confined to the southern portion of Unnamed Open Space 
B. Those construction activities will predominantly occur within the area of Unnamed Open 
Space B that will be permanently acquired for the Project. Some construction activities will also 
occur within the approximately 1.6 acres of Unnamed Open Space B located outside and 
immediately to the east of the area of the property to be permanently acquired for the Project. 
Construction activities within Urmamed Open Space B will be closely coordinated with the City 
of Minnetonka to help avoid and minimize effects on recreational activities within the park. The 
Project will also provide the City of Minnetonka and the public with ongoing notification of 
construction activities within the park, such as the timing and location of trail detours. All areas 
of the open space that are affected by construction activities outside of the area to be acquired for 
the Project will be restored to existing conditions or better. 
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Re: Section 4(f) de minimis Use Determination for Unnamed Open Space B - City of 
Minnetonka Concurrence 
Southwest Light Rail Transit Project, Hennepin County, Minnesota 

Further information on the long term and short term impacts to Unnamed Open Space B can be 
found in the Amended Draft Section 4(f) Evaluation. 

D. Section 4(f) de minimis Use Determination 
Consultation between FTA, the Council, and the City of Minnetonka on design issues related to 
the park has occurred throughout the design refinement process since the publication of the Draft 
EIS. FTA has determined that the construction and operation of the Project will not adversely 
affect the features, attributes or activities that qualify the Urmamed Open Space B for Section 
4(f) protection. Based on the analysis, all possible plarming to minimize harm has been identified 
to date, as summarized in the Project's Amended Draft Section 4(f) Evaluation and consistent 
with the requirements of 23 CFR 774.5(b), FTA has concluded that a de minimis use 
determination is appropriate for Unnamed Open Space B. 

This letter, as signed by the City of Minnetonka, serves as documented concurrence by the City 
of Minnetonka that Project actions would result in de minimis impacts at Umiamed Open Space 

If you require additional assistance, please contact Reggie Arkell at (312) 886-3704/ 
regjna 1 d• arkell@dot.gov or Maya Sarna at (202) 366-581 l/mava.sarna@dot.gov. Thank you for 
your consideration of this request. 

Marisol R. Simon 
Regional Administrator 

The City of Minnetonka, as owner and manager of Open Space B, concurs witl i the FTA's determination 
that the Southwest LRT Project will result in a Section 4(f) de minimis use on Unnamed Open Space B, as 
defined in 23 CFR 774.17 and as demonstrated in this letter. 

Signature; ^ Date; 

Name:, _)u.l i ' K V / s c h n a r fZ-- Title: n/Y)mlUi^ ^Dc\/-

B. 

Sincerely, 
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19. City of Minnetonka De Minimis Concurrence Letter for Local Trail Network in Opus Woods Area 



U.S. Department 

of Transportation 

Federal Transit 
Administration 

REGION V 
Illinois. Indiana, 
Michigan, Minnesota, 
Ohio, Wisconsin 

200 West Adams Street 
Suite 320 
Chicago, IL 60606-5253 
312-353-2789 
312-886-0351 (fax) 

March 7, 2016 

Julie Wischnack, Community Development Director 
City of Mirmetonka 
14600 Mirmetonka Boulevard 
Mirmetonka, MN 55345 

Re: Section 4(f) de minimis Use Determination for the Opus Development Area Trail 
Network - City of Minnetonka Concurrence 
Southwest Light Rail Transit Project, Hennepin County, Minnesota 

Dear: Ms. Wischnack 

The Federal Transit Administration (FTA) is writing to request formal concurrence for the 
Southwest Light Rail Transit Project's (Project) Section 4(f) de minimis impact determination for 
the Opus development area trail network, from the City of Minnetonlca. A preliminary Section 
4(f) de minimis determination for the open space was included in the Amended Draft Section 4(f) 
Evaluation, which was published in the Federal Register by FTA and the Metropolitan Council 
(Council) on January 11, 2016. This letter provides the background and rationale that supports 
the de minimis impact determination. Please respond in writing to this request for concurrence by 
March 21, 2016. 

The Council is seeking federal funding under the Capital Investment Grant program from the 
FTA; therefore, the Project must comply with the federal statute for Section 4(f) of the U.S. 
Department of Transportation (USDOT) Act of 1966, 49 USC §303. 

A, Section 4(1) Description 
Section 4(f) of the USDOT Act is a federal law that protects publicly-owned parks, recreation 
areas, wildlife and/or waterfowl refuges, as well as significant historic sites, whether publicly or 
privately owned. Section 4(f) requirements apply to all transportation projects that require 
funding or other approvals by the USDOT. As a USDOT agency, FTA must comply with Section 
4(f). FTA's Section 4(f) regulations are located in 23 CFR Part 774. 

De minimis impacts to parks are defined as those that do not adversely affect the features, 
attributes, or activities qualifying the property for protection under Section 4(f). (23 CFR Part 
774.17). The official(s) with jurisdiction over the property and the public must be informed of the 
intent to make a de minimis use determination. 23 CFR Pt. 771.5(b)(2)(ii). If the official(s) with 
jurisdiction concurs in writing that the Project will not adversely affect the activities, features, or 
attributes that qualify the property for Section 4(f) protection, then the FTA may finalize the de 
minimis impact determination. 
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Re: Section 4(f) de minimis Use Determination for the Opus Development Area Trail 
Network - City of Minnetonka Concurrence 
Southwest Light Rail Transit Project, Hennepin County, Minnesota 

Upon the City of Minnetonka's concurrence on the de minimis determination for the Opus 
development area trail network, FTA will publish the Final Section 4(f) Evaluation in the final 
environmental impact statement (FEIS). 

B. Section 4(t) Propert>' Description 
The Opus development area trail network is an eight-mile (approximately 42,000 feet) length of 
trail corridor that generally serves the mixed-use Opus development area in Minnetonka, 
Minnesota. The Opus development trail network is owned and maintained by the City of 
Mirmetonka. The Opus development area trail network is located between Smetana Road to the 
north, Highway 169 to the east, Highway 62 to the south and Shady Oak Road to the west. The 
Opus development trail network was originally designed and constructed as an element of the 
Opus mixed use development. The Opus development area trail network is a collection of trails 
that are paved with asphalt, with short sections of concrete pavement. Most of the trail network is 
at-grade, with some short sections of trails crossing under local roads. The primary recreation 
facilities within the Opus development area trail network are the trails themselves. The primary 
recreation activities that occur within the Opus development area trail network occur on the trails, 
and include walking, running, bicycling, nature and wildlife observation, cross-country skiing 
(conditions allowing), and other similar activities. Transportation activities also occur within the 
trail network. Further information about the Opus development area trail network can be found in 
the Amended Draft Section 4(f) Evaluation. 

C. Description of Project Changes to the Opus development area trail network 
The Council will permanently alter relatively short sections of the Opus development area trail 
network to accommodate the introduction of the light rail aligrmient, station, and related 
improvements. Alterations to the trail network by the Project will include removal of relatively 
short sections of paved trail to be replaced with new paved trail sections in different locations, 
resulting in a net increase in the size of the trail network. In summary, approximately 1.5 acres of 
existing trail will be removed and replaced with approximately 1.8 acres of new trail, resulting in 
a net increase of approximately 0.3 acres of trail. All connections currently provided through the 
Opus development area trail network will be maintained during and post construction. 

Some temporary construction activities associated with the Project will affect the Opus 
development area trail network within and directly adjacent to the segments of trail that will be 
removed and replaced with a new trail segment. Construction activities within the Opus 
development area trail network include grading, vegetation removal and replacement, repaving 
segments of the trail that will remain in place to match new trail segments, temporary trail 
connections and signage, and other activities associated with reconstruction of affected trails. The 
Project will provide the public and the City of Minnetonka with construction detour information. 
Further, the Project will restore all segments of the Opus development area trail network (i.e., the 
Project will alter trail segments but will not permanently remove trail area) to pre-construction 
conditions or better, based on specifications agreed to between the Council and the City of 
Minnetonka. Further information on the long term and short term impacts to the Opus 
development area trail network can be found in the Amended Draft Section 4(f) Evaluation. 
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Re: Section 4(f) de minimis Use Determination for the Opus Development Area Trail 
Network - City of Minnetonka Concurrence 
Southwest Light Rail Transit Project, Hennepin County, Minnesota 

D. Section 4(f) de minimis Use Determination 
Consultation between FT A, the Council, and the City of Minnetonl<ca on design issues related to 
the park has occurred throughout the design refinement process since the publication of the Draft 
EIS. FT A has determined that the construction and operation of the Project will not adversely 
affect the features, attributes or activities that qualify the Opus development area trail network for 
Section 4(f) protection. Based on the analysis, all possible planning to minimize harm has been 
identified to date, as summarized in the Project's Amended Draft Section 4(f) Evaluation and 
consistent with the requirements of 23 CFR 774.5(b), FTA has concluded that a de minimis use 
determination is appropriate for the Opus development area trail network. 

This letter, as signed by the City of Minnetonka, serves as documented concurrence by the City 
of Minnetonlca that Project actions would result in de minimis impacts at the Opus development 
area trail network. 

If you require additional assistance, please contact Reggie Arkell at (312) 886-3704/ 
reginald.arkell@dot.gov or Maya Sarna at (202) 366-58 ll/mava.sarna@,dot.gov. Thank you for 
your consideration of this request. 

Marisol R. Simon 
Regional Administrator 

The City of IVIinnetonka, as owner and manager of the Opus development area trail network, concurs 
with the FTA's determination that the Southwest LRT Project will result in a Section 4(f) de minimis use on 
the Opus development area trail network, as defined in 23 CFR 774.17 and as demonstrated in this letter. 

Sincerely, 

Signature: _ _ 

C 

N a m e r ^ M L V V iScJhrxl 
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20.  Materials from City of Minnetonka Official with Jurisdiction Meeting, January 2016  



  
 

Meeting Title:  
Properties within the City of  Minnetonka  

      

Date:   01/05/2016  Time:  1:00 p.m.  Duration:  1.0  hour  
Location:  SPO Conf. Rm. 6A   

Call in  #: 1 888.742.5095; code: 1109269062  
 

Meeting called by:  Nani  Jacobson, Assistant Director, Environmental & Agreements   
Invitees:  FTA: Maya Sarna; Minnetonka: Julie  Wischnack, Phil Olsen, William 

Manchester; SPO: Jim Alexander, Sarah Ghandour, Ryan Kronzer, Sam 
O’Connell, Dan Pfeiffer, James Mockovciak,  Kim Proia, Mark Bishop, Don  
Demers, Jeanne Witzig,  Leon Skiles  

Purpose of Meeting:  Discuss  Newly  Identified Section  4(f) properties under jurisdiction of the 
City of Minnetonka,  Section 4(f)  process and analysis.  

Section 4(f) Coordination  –  Newly Identified Section 4(f) 

Agenda   
1.  Welcome and Introductions   
2.  Overview of Section 4(f) Requirements (handout)  
3.  Identification of Section 4(f) Properties (handouts)  

a.  Properties Evaluated:  
- Opus Development Area Trail Network   
- Unnamed Open Space B  
- Unnamed Open Space A  

b.  Process for Determining Section 4(f) Status  
- Initial Status Determinations  
- Current Status Determinations  

c.  Preliminary Section 4(f)  de minimis  Impact Determinations (handout)  
4.  Next Steps   

a.  Publication of  the Amended Draft Section 4(f)  Evaluation  
b.  Receipt of Public and Agency Comments and Review by FTA, City, Council  
c.  FTA Request to City for Written Concurrence on the Two Section 4(f)  de minimis  Impact  

Determinations  
d.  Publication of  the Final Section 4(f) Evaluation  
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DISCUSSION: 

ACTION ITEMS: PERSON RESPONSIBLE: DEADLINE: 

 2 
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Section 4(f)  of the Department of  Transportation  Act
  
Overview 
 

 
1. 	 What is the  intent  of  Section  4(f)?  

	  To prohibit  a transportation  project  from using a qualifying park/recreation  area,  historic site 
or wildlife/  waterfowl refuge, unless there  is  no  prudent  and  feasible  avoidance alternative 
or the use would  be  de minimis  

 
2. 	 What is a 4(f)  Use?  

	  The permanent  incorporation of  any  portion  of  a 4(f)  property into  a  project  through  the  fee 
simple acquisition  of  the property or acquiring a property right  that  allows permanent  access 
to  the  property (e.g., easement)  

  Use has a  greater than  de minimis  impact  (de minimis  = no  adverse effect  to  the activities,  
features or attributes of  the  4(f)  property, after minimization  and  mitigation)  

  A  proximity  impact  (e.g., noise, visual) that  substantially  impairs  use of  the  property  = 
Constructive Use   

  A short-term  construction  use  that  cannot  meet  five  Temporary Occupancy  criteria  
 

3.  What is a  de minimis  impact?  

  (1) For historic sites, a  Section  106  finding of  no  adverse  effect  or no  historic properties 
affected o n  a historic p roperty,  or (2) For parks, recreation areas,  and  wildlife and  waterfowl 
refuges,  the project  would  not  adversely  affect  the activities, features, or attributes 
qualifying a  park, recreation  area, or refuge  for protection  under  Section  4(f).  

 
4.  What is a  Constructive  Use?  

  Occurs when t he  transportation  project  does not  incorporate  land  from a Section  4(f)  
property, but  the  project’s proximity impacts are  so severe t hat  the protected  activities, 
features, or attributes that  qualify  the property  for protection  under  Section  4(f) a re  
substantially  impaired.  Substantial impairment  occurs only w hen t he protected  activities, 
features  or attributes of  the  property are  substantially diminished.  
 

5.  What is a  Temporary  Occupancy?  

  Temporary occupancies of  land  that  are  so  minimal as to  not  constitute  a use under 4(f). 
These  must  meet:  
o  Duration must  be temporary, i.e. less than  the  time needed  for construction  of  the  

project  and  no  change  in  ownership  of  the land  
o  Scope of  work  must  be  minor, i.e.  both  the nature  and  magnitude  of  the  changes to  the 

4(f) p roperty are  minimal  
o	  No  anticipated  permanent  adverse  physical impacts, nor  will it  interfere  with  protected  

activities, features  or  attributes of  the  property  
o	  The land  being used  must  be fully restored  (returned t o  a condition which  is at  least  as 

good  as  that  which  existed p rior  to  the project)  
o	  Documented  agreement  with  the official(s) w ith  jurisdiction  
 

6. 	 How  is the  eligibility  of  a  4(f) park/recreation area  determined?  

  Primary purpose of  the property is recreation   

  Property is  publically-owned,  publically-accessible and  of  local  significance  
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7.  What is an  Official  with  Jurisdiction?  

  Parks: Officials  with  the agency/ies that  own  or administer the  4(f)  property  

  Historic sites:  SHPO  
 
8.  How  are Se ction  4(f) and  Section  106  related?  

	  Section 106 process determines the  eligibility of h istoric/archaeological resources  for 
potential 4(f)  protection  

 	 Section 106 determines  level of  4(f)  use  (e.g.,  use + no  adverse effect  =  de minimis; use +  
adverse effect  = non-de-minimis 4(f) u se)  

  106 Agreement  documents 4(f)  All Possible Planning  to M inimize Harm  
 
9.  What is a  Feasible and Prudent Avoidance  Alternative?  

  Completely  avoids  the permanent  use  of  a 4(f) p roperty  

  Feasibility:  Can  be built  as a matter  of  sound en gineering  

  Prudence:  No  severe  problems that  outweigh  protecting  the 4(f) p roperty,  considering:  
o  Meeting Purpose/Need  
o  Safety  
o  Severe impacts (after  mitigation) 
o  Extraordinary costs  
o  Unique  problems/factors  
o  Cumulative  impact  of  multiple  factors  

 
10.  What happens if  the L PA  uses  a  protected  property?  

  FTA issues  a 4(f) Evalu ation  (draft  and  final), including three  required determinations:  
o  There  is No  Prudent/Feasible Avoidance A lternative   
o  All  Possible Planning to  Minimize Harm  has occurred  (includes  all reasonable mitigation 

measures)  
o  LPA  must  have Least Overall  Harm  compared  to  other alternatives that  have a 4(f) u se  

 
11.  What  is  a  Least Overall  Harm Analysis?  

  When t here  is no  feasible and  prudent  avoidance  alternative, the  comparison  of  the  LPA  
with  other  alternatives under  consideration that  would  have a  use  of  any 4(f) p roperty  

  Comparative  criteria  used  to  reach  the  determination:  
o  Relative value of  and  impacts to  4(f) p roperties,  after  similar  mitigation  efforts  –  criteria:   
 Ability to  mitigate adverse impacts to  each  4(f)  property  
 Relative severity of  harm  to  protected  characteristics of  the 4(f) p roperties  (after 

mitigation)  
 Relative significance  of  the 4(f) p roperties  
 Views  of  officials with  jurisdiction over  the 4(f) p roperties  

o	  Consideration  of  substantial problem/s  –  criteria:   
 Degree  to  which  the alternative  meets P&N  
 Magnitude of  adverse impacts to  non-4(f)  resources (after mitigation)  
 Substantial cost  differences  

  Only t he alternative/s with  the Least  Overall  Harm may be approved  by FTA  
 
Sources: 23  USC  138; 49 USC  303;  23  CFR  Part  774;  Section  4(f) Poli cy  Paper (USDOT:  July 20 ,  
2012)  
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      Source: Section 4(f) Policy Paper (p. 62; USDOT: July 20, 2012) 



      
  

6  Newly Identified Section 4(f) Properties in Minnetonka  

This  section addresses the newly identified Section  4(f) properties within the City of Minnetonka, Minnesota. 
Table 6-1 lists the resource name, location, and jurisdictional owner. Exhibit 6-1 shows the location of the  
two park properties within the context of the larger Project and within the area of the Project’s alignment in 
Minnetonka.  

 

     

    
  

 
 

 
   

 
 

 
 
 

    
 

  
 

 
 

 

      

TABLE 6-1 

Section 4(f) Properties Evaluated in this Amended Draft Section 4(f) Evaluation 

Property Name Property Type Location 
Official with 
Jurisdiction 

Section 4(f)
Qualifying 

Descriptiona 

Unnamed Open
Space B 

Park 14600 Minnetonka Boulevard City of
Minnetonka 

49.0 acre open
space 

Opus Development
Area Trail Network 

Park Located generally between Smetana Road
to the north, Hwy 169 to the east, W 62nd 

St to the South and Hwy 61 to the west 
City of

Minnetonka 
9.6 acre 

recreational trails 

a All listed parks are publicly owned, publicly accessible and of local significance. 

Table 6-2 summarizes FTA’s Section  4(f) use determinations for each of the Section 4(f) park and recreation 
properties within the Project’s  study area. Table 6-2 also includes  how many acres, if any, of the property will 
be incorporated under the Project (compared to the property’s acreage). Park and recreation properties are 
generally listed from  south-to-north in the Project study area.  

 

  

  
 

  
 

  
 
 

 
 

 
 

 
       

       

     
    

   

TABLE 6-2 

Summary of Permanent Section 4(f) Park and Recreational Property Uses 

Section 4(f) Property 
Non-de 

minimis Use 
De minimis 

Impact No Use 
Existing 
Property
Acreage 

Acres 
Permanently 

Used 
% of 

Property
Used 

Unnamed Open Space B  49.0 1.0 2.0% 
Opus Development Area Trail Network  9.6 0.0c 0.0%a 

a Approximately 1.5 acres of the Opus development area trail network will be removed due to the Project and it will be replaced with
approximately 1.8 acres of new trails with the same connections and functions, for a net increase of 0.3 acres of additional trail area
within the Opus development area trail network. 
The following property in the City of Minnetonka is  not considered a Section  4(f) park/recreation property:   

 	 Unnamed Open Space A.  Composed of one generally naturally vegetated parcel (approximately 3.0 
acres), Unnamed Open Space A is located immediately east of Bren Road E. This parcel’s official plan  
designation in the City Minnetonka 2030 Comprehensive Plan (Figure IV-15) is  “Mixed Use” (and not 
“Parks” or “Open Space”). A paved trail, which is part of the Opus development area trail network, (see 
Section 6.1.2) crosses the  parcel in an east-west manner at a point approximately 830 feet north of the 
intersection of Bren Road East and Red Circle Drive. Unnamed Open Space A also contains an easement  
owned by Hennepin County for drainage purposes. Based on deed/title information on this property  
there are no park/recreation-related easements or other park/recreational legal agreements  attached to 
this property. Further, there is no deed covenant restricting the future use of this parcel to “parkland”  or 
“open space.”  Therefore, FTA does not consider Unnamed Open Space A to be a Section 4(f) property.  
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EXHIBIT 6-1 

Section 4(f) Properties in Minnetonka and within the vicinity of the Proposed Project 
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Following is a description of the two Section  4(f) park and recreation properties within the Project’s park and 
recreation are study area within the City of Minnetonka (generally  from  south to north), including:   

  A description of the Section 4(f) property   

  A Section  4(f) de minimis  impact determination  

6.1  Unnamed  Open Space  B  –  Preliminary De Minimis  impact  Determination   

A.  Section 4 (f) Property Description  

Unnamed Open Space B is an approximately 49-acre regional park located at 14600 Minnetonka Boulevard in  
Minnetonka (see Exhibit 6-2).  Unnamed Open Space B is owned and operated by the City of Minnetonka. The 
open space is generally located between Bren Road West on the south, Smetana  Road on the north, Green 
Circle Drive on the east, and private residential and commercial properties on the west. This parcel is  
designated as  “Open Space” in the City Minnetonka 2030 Comprehensive Plan (Figure IV-5)  versus Open  
Space A which is designated as “mixed use.”, the City’s Plan notes that the  purpose of “open spaces”  is to 
preserve as  many of the natural features of the land as possible.1   

Unnamed Open Space B is predominantly naturally vegetated (e.g., wooded, riparian, and wetland features), 
with some areas of landscaping and pavement (i.e., roadway and trail segments that cross the property). The 
primary recreation features and attributes of Unnamed Open Space B are: 1)  the naturally vegetated areas of 
the property that make up the majority of  the recreation area; and 2) segments of the  Opus development area 
trail network, which is also a Section 4(f) property (see Section 6.2).  

The natural areas of Unnamed Open Space B are predominantly made up of the following: an established and  
functioning  wetland in the northern portion of the  property; a meandering  minor waterway connecting to 
the wetland; and areas of natural woods, meadow and brush.  These natural areas of the property attract an 
array of wildlife, which are also attracted to and move about between other natural areas that are located on  
nearby private properties within the Opus development area. The recreational activities within  Unnamed 
Open Space B that are related to those natural features  include bird watching, wildlife viewing, native plant 
observation and identification, nature photography, picnicking, work breaks (from adjacent offices), solitude 
and contemplation, off-trail walking/hiking, and cross  country skiing (weather permitting). Within Unnamed 
Open Space B there are a few park benches located adjacent to the trail segments that traverse the open  
space.  

Additional recreation activities that occur within Open Space B are those that occur on the  segments of the 
Opus development area trail network that pass through the property.  Those recreation activities include 
walking, running, bicycling, nature and wildlife observation, cross  country  skiing, and other similar activities. 
The trail network  is the primary way in which recreational users of Unnamed Open Space B access the  
property.  

As Unnamed Open Space B is a publicly owned, publicly accessible recreation area of local significance, FTA  
considers Unnamed Open Space B to be a Section  4(f)-protected property. Consultation between City of 
Minnetonka and Project staff on design issues related to Open Space B has occurred throughout the design  
refinement process that occurred after publication of the Draft EIS. In addition, Project staff held a meeting  
with City staff on January  5, 2016,2  which focused on recreation areas owned and operated by the City of  
Minnetonka, the Section  4(f) process and documentation, and FTA’s preliminary Section 4(f) determinations  
for the two City recreation areas addressed in this  document.  

                                                           
1 
 There is a covenant restricting the future use of this parcel to “parkland” or “open space” (see Deed Document No. 
1260164). The covenant restriction will be addressed through the Council’s and MnDOT’s property acquisition process  by  
implementing a real property  condemnation process for the portion of Open Space B that will be permanently acquired for 
the Project.  Open Space B  also includes an easement for right-of-way across the northwest portion of the property, which 
includes an existing paved roadway by the Claremont Apartments to access Smetana Road. Other easements affecting the  
property include those for flowage rights of the City of Hopkins, drainage, and utilities.  
2 
 See Section 7 for a more detailed description of the FT!’s and the Council’s Section  4(f) consultation process and activities.  
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EXHIBIT 6-2 

Amended Draft Section 4(f) Evaluation – Unnamed Open Space B 

 



      
  

B.  Determination of Permanent Section  4(f) Use  

As illustrated in Exhibit 6-2, the Project will result in a variety of permanent and short-term (construction-
related) changes to Unnamed Open Space B,  described as  follows.  

The  Council will permanently acquire from the City  of Minnetonka an approximately 1.0 acre portion of  
Unnamed Open Space B (approximately 2 percent), as illustrated on Exhibit 6-2). The acquired property will 
be incorporated into the Project for transportation purposes. In particular, the acquired portion of Unnamed 
Open Space B will be used by the Project for the following:  

 	 A short section of the proposed light rail alignment, including a double crossover and grading required to 
accommodate the light rail alignment;  

 	 A traction power substation and a double-crossover bungalow, and   

 	 An access driveway between the substation/bungalow and Bren Road West.  

Most of the natural areas  of Unnamed Open Space B, which are predominantly located in the northern  
portion of the property, will not be directly affected by the Project. Those areas, such as the wetland, will not 
be altered by the Project, either permanently or temporarily. In addition, the proposed light rail alignment  
will generally be screened from view from  those natural areas due to retained trees and existing residential 
buildings located between the proposed alignment and those natural areas.  

The portion of the property that will be acquired by the Project includes  some natural vegetation; however, 
that area is generally isolated from the larger natural areas located in the northern portion of the property. 
Further, the area that will be acquired by the Project has somewhat different  attributes than the northern  
natural areas, in that it is  directly bordered on three sides  –  by large commercial development immediately to 
the east and west and by  an arterial roadway (Bren Road West) to the  south. Additionally, some of the area to 
be acquired for the Project is currently landscaped, rather than naturally vegetated. Finally, over half the 
southern portion of the property will not be acquired for the Project and will be retained in City ownership;  
this remaining area of the southern portion of Unnamed Open Space B will provide a vegetative buffer 
between a new trail segment on the southwest edge of the property and commercial development located to 
the west.  

Project construction activities will be confined to the southern portion of Unnamed Open Space B. Those 
construction activities will predominantly occur within the area of Unnamed Open Space B that will be 
permanently acquired for the Project. Those construction activities will include clearing, grubbing, and  
grading, construction of the light rail alignment, new trail sections, the new traction power substation and  
signal bungalow, and revegetation of the site.  

Some construction activities will also occur within the approximately 1.6 acres of Unnamed Open Space B  
located outside and immediately to the east of the area of the property to be permanently acquired for the  
Project. In general, those construction activities will be related to regrading that will be required to match the 
grading within the area to be permanently acquired, as well as the removal and replacement of trail 
segments. Those construction activities may also include the construction and removal of potential 
temporary trail connections.  

Construction activities within Unnamed Open Space B will be closely coordinated with the City of 
Minnetonka to help avoid and minimize effects on recreational activities within the open  space. The Council 
will also provide the  City  of Minnetonka and the public with ongoing notification of construction activities  
within the open  space, such as the timing and location of heavy construction activities and trail detours. All 
areas  of the remaining Unnamed Open Space B property that will be affected by Project construction 
activities will be restored to existing conditions or better and restoration plans will be developed and 
implemented in consultation with the City  of Minnetonka.  

Relative to the segments  of the Opus development area trail network that traverse portions of Unnamed 
Open Space B, portions of the existing at-grade trail will be relocated to accommodate construction of the 
light rail alignment and other facilities. New sections of trail will be located within the remaining adjacent 
portion of Unnamed Open Space B, as illustrated on Exhibit 6-2. The realignment of the trails within the open  
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space will ultimately be determined through continued consultation between FTA, the Council, and the City  
of Minnetonka, which will work to avoid, minimize, and mitigate impacts to the open space’s Section 4(f)-
qualifying activities, features, and attributes. As noted in Section 6.2, existing trail connections for portions of  
the Opus development area trail network that are within  Unnamed Open Space B will be maintained in the  
long-term under the Project. Except for the potential for short-term trail closures to ensure trail user safety, 
all existing trail connections will be maintained during construction of the new trail alignment. During  those 
short-term temporary trail closures, trail users will be provided with detour routes and information. 
Temporary trails may be constructed to allow for the removal of existing trail segments and construction of 
new trail segments.  

FTA, the City of Minnetonka, and the Council have made efforts to help avoid, minimize, and mitigate impacts  
to Unnamed Open Space B, including participation in a Section  4(f) coordination meeting in January 2016. 
See Appendix  B for the notes and materials from that meeting. In particular, the Project minimized the  
amount of area of the property needed to be acquired for transportation purposes and designed the modified 
trail network to ensure continued connections and minimal trail modifications. Further, the recreation  
activities that currently occur within the area unaffected by the Project in Unnamed Open Space B will be 
maintained both during and after construction of the Project.  

C. 	 Preliminary Section 4(f) Use Determination   

Based on the design and analysis as described in this section, and consistent with the requirements of 23 CFR  
774.5(b), FTA  has preliminarily determined, in coordination with the City of Minnetonka, that Project actions 
will not adversely affect the features, attributes, or activities that qualify Unnamed Open Space B for  
Section 4(f)  protection. As such, FTA has  concluded that Project actions will result in a Section  4(f) de minimis  
impact at Unnamed Open Space B, consistent with 23 CFR 774.17.  

FTA, the Council, and the  City of Minnetonka will consider all comments received during the public  comment  
period for this Amended Draft Section 4(f) Evaluation that address this preliminary  Section  4(f) de minimis 
impact determination for Unnamed Open Space B. Following the  close of the public  comment period on  this  
Amended Draft Section 4(f) Evaluation and after consideration of the comments, FTA will request written 
concurrence from the City of Minnetonka prior to making a final de minimis  use determination for this  
property. FTA intends to make the final de minimis  impact determination for Unnamed Open Space B in the  
Project’s Final EIS/Final Section 4(f) Evaluation.  

6.2	  Opus Development A rea  Trail  Network –  Preliminary De  Minimis  Impact  
Determination   

A. 	 Section 4 (f) Property Description  

The Opus development trail network is an approximately eight-mile (approximately 42,000 feet) length of 
trail corridor that generally serves the mixed-use Opus development area in Minnetonka, Minnesota (see 
Exhibit 6-3).  In general, the Opus development trail network is  owned and maintained by the  City of 
Minnetonka. Portions of the trail network are on land owned fee simple by the City of Minnetonka (e.g.,  
within  Unnamed Open Space B); portions of the trail network are on land owned fee simple by a private 
entity or individual within an easement owned by the City of Minnetonka (e.g., south of the Claremont  
Apartments); and portions of the trail network are located on land owned fee simple by a private entity  or 
individual.  

The Opus development area trail network is generally located between Smetana Road to the north, Highway 
169 to the east, West 62nd Street to the south and Highway 61 to the west. The Opus development trail 
network was originally designed and constructed as an element of the Opus  mixed use development, which 
includes  office, retail, residential,  institutional, recreation, and  other uses. Overall, trails within the City of 
Minnetonka, including the Opus development area trail network, are designated  as both a recreation and a 
transportation facility in the City Minnetonka 2030 Comprehensive Plan (Chapter VII  –  Parks, Open Space 
and Trail Plan; Figure VII-2 –  Existing Trail System  within the Comprehensive Plan; Chapter 8 –  
Transportation Plan).  

EXHIBIT 6-3 
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The Opus development area trail network is  a collection of trails that are generally paved with asphalt, with  
short sections of  concrete pavement. Most of the trail network is at-grade, with some short sections of trails  
crossing under local roads. Maintaining and improving the road/trail grade separations are a priority  of the 
City of Minnetonka. The primary recreation facilities within the Opus development area trail network are the  
trails themselves. There are scattered benches, picnic tables, directional signs, and the like that are located 
adjacent to the trail network and are utilized by trail users. Segments  of the Opus development area trail 
network cross through and are included within Unnamed Open Space B, which is a Section 4(f) property (see 
Section 6.1 for additional information on Unnamed Open Space B). The primary recreation activities that 
occur within the Opus development area trail network occur on the trails. Those recreation activities include 
walking, running, bicycling, nature and wildlife observation, cross-country skiing (conditions allowing), and 
other similar activities. There are also ancillary passive and active recreation activities occurring on  other 
public and private recreation areas or open spaces that connect to the trail network, for example, where trail 
users stop to observe or use a recreation area or open space. Transportation activities also occur within the  
trail network, providing pedestrians and bicyclists with connections between residential,  commercial retail, 
and other uses within and outside of the Opus development area. Much of the trail network  is plowed of  
snow during the winter.  

As the Opus development area trail network is a publicly owned, publicly accessible recreation area of local 
significance, FTA considers the Opus development area trail network to be a Section  4(f)-protected property. 
Consultation between the  City of Minnetonka and Project staff on design issues related to the Opus  
development area trail network has  occurred throughout the design refinement process that occurred after 
publication of the Draft EIS. In addition, Project staff held a meeting with City  staff on  January 5, 2016,3  which 
focused on recreation areas owned and operated by the City of Minnetonka, the Section  4(f) process and 
documentation, and FTA’s preliminary Section 4(f) determinations for the recreation areas.  

B.  Determination of Permanent Section  4(f) Use  

As illustrated on Exhibits  6-4 and 6-5, the Project will result in a variety of permanent and short-term  
(construction-related) changes to the Opus development area trail network, described as  follows.  

The  Council will permanently alter relatively short sections of the Opus development area trail network to 
accommodate the introduction of the light rail alignment, station, and related improvements  (as illustrated 
on Exhibits 6-4 and 6-5). In general, alterations to the trail network by the Project will include removal of 
relatively short sections of paved trail to be replaced with new paved trail sections in different locations, 
resulting in a net increase in the size of the trail network. In summary, approximately 1.5 acres  of existing  
trail will be  removed and  replaced with approximately 1.8 acres of new trail, resulting in a net increase of 
approximately 0.3 acres of trail. The Project will also maintain the number of trail undercrossings beneath 
roadways  and will include a new trail undercrossing  beneath the proposed light rail alignment. All 
alterations to the trail network will result in maintaining all connections currently provided through the 
Opus development area trail network. Each new trail segment will be designed and constructed to have the  
same or better physical and functional characteristics of the trail segment that it will replace. For example, 
new trail segments will be paved with asphalt where the current trail segment is paved with asphalt and a 
trail segment that is currently 10 feet wide will be replaced with a trail segment that is at least 10 feet wide.  
Specifications for the new replacement trail segments have and will be developed in consultation with the  
City of Minnetonka.   

3 
See Section 7 for a more detailed description of the FT!’s and the Council’s Section 4(f) consultation process and activities. 
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EXHIBIT 6-4 

Amended Draft Section 4(f) Evaluation – Project Changes to the Opus Development Area Trail Network (north of Bren Rd W) 

January 5, 2015 Southwest Light Rail Transit Project Amended Draft Section 4(f) Evaluation Page
Excerpt – Draft Work in Progress 



       
  

 
  

 

EXHIBIT 6-5 

Amended Draft Section 4(f) Evaluation – Project Changes to the Opus Development Area Trail Network (south of Bren Rd W) 

January 5, 2015 Southwest Light Rail Transit Project Amended Draft Section 4(f) Evaluation Page 10
 
Excerpt – Draft Work in Progress 

 



       
  

Some temporary  construction activities associated with the Project will affect the Opus development area 
trail network within and directly adjacent to the segments of trail that will be removed and replaced with a 
new trail segment. Construction activities within the Opus development  area trail network  include grading, 
vegetation removal and replacement, repaving segments  of the trail that will remain in place to match new 
trail segments, temporary trail connections and  signage, and other activities  associated with reconstruction 
of affected trails. The Project will provide the public and the City of Minnetonka with construction detour 
information. Further, the Project will restore all segments  of the Opus development area trail network 
altered but not permanently moved by the Project (e.g., regrading a trail segment to match a new trail 
segment) to pre-construction conditions or better, based on  specifications agreed to between the Council and 
the City of Minnetonka.  

All existing trail connections provided by the Opus development area trail network will be maintained in the  
long-term under the Project. Except for the potential for short-term trail closures to ensure trail user safety  
during construction, all existing trail connections will be maintained during construction of the new trail. 
During those temporary trail closures, trail users will be provided with detour routes, signage, and other 
information as appropriate. Temporary trails may be constructed to allow for the removal of existing trail 
segments and construction of new trail segments. Construction activities within  the Opus development area 
trail network  will be closely coordinated with the City of Minnetonka to help avoid and minimize effects  on 
recreational activities within the trail network. The Council will also provide  the City of Minnetonka and the 
public with ongoing notification of construction activities within the trail network, such as the timing and 
location of trail detours.  

FTA, the City of Minnetonka, and the Council have made efforts to help avoid, minimize,  and mitigate impacts  
to the Opus development area trail network, including participation in a Section  4(f) coordination meeting on  
January 5, 2016 (see Appendix B for copies of the notes and materials for that meeting). For the areas  of the 
Opus development area trail network  that will be permanently and temporarily affected by the Project, FTA, 
the City of Minnetonka, and the Council have coordinated to define ways to help avoid, minimize, and 
mitigate impacts to the open space. In particular, the Project  minimized the amount of area of the trail 
network to be modified. Further, Project designs have and will ensure that all existing trail connections will 
be maintained during and after construction of the Project. In addition, the modifications to the trail network 
have avoided the removal of any existing trail undercrossings of roadways of trails within the network. 
Further, a new trail undercrossing of the proposed light rail alignment will be provided just north of Bren  
Road West. Finally, the design of the Project has and will continue to ensure that recreation activities that 
currently occur within  the Opus development area trail network  will be maintained both during and after 
construction of the Project.  

C.  Preliminary Section 4(f) Use Determination   

Based on the design and analysis as described in this section, and consistent with the requirements of 23 CFR  
774.5(b), FTA  has preliminarily determined, in coordination with the City of Minnetonka, that Project actions 
will not adversely affect the features, attributes, or activities that qualify the Opus development area trail 
network  for Section  4(f) protection. As  such, FTA has concluded that Project actions will result in a 
Section 4(f)  de minimis  impact of the Opus development area trail network, consistent with 23 CFR 774.17.  

FTA, the Council, and  the City  of Minnetonka will consider all comments received during the public comment  
period for this Amended Draft Section  4(f) Evaluation  that address this preliminary Section  4(f)  de minimis  impact 
determination for the Opus development area trail network. Following  the close of the public comment period on  
this Amended Draft Section 4(f) Evaluation and after consideration  of the comments, FTA  will request  written 
concurrence from the City  of Minnetonka prior  to  making a final de minimis  impact determination for this 
property. FTA intends to  make the final de minimis  impact determination for the Opus development area trail  
network  in  the Project’s Final EIS/Final Section  4(f) Evaluation.  

January 5, 2015 Southwest Light Rail Transit Project Amended Draft Section 4(f) Evaluation Page 11 
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Minnetonka 2030 Comprehensive Plan – Chapter VII – Parks, Open Space and Trail Plan 

Open Space Related Exerpts  

Chapter VII.     Parks, Open Space and Trail Plan 
The Minnetonka park, open space and trail system has become one of the more important 
community assets and serves city residents and businesses, alike. The park and open space system 
contributes a substantial amount of property for public activities in the community and reflects the 
city’s commitment towards natural resource stewardship. Further, the trail system provides 
connections between public spaces and community-oriented activity areas within and outside the 
city. 

The Minnetonka parks and recreation system has expanded and grown as the city has developed. 
Through thoughtful planning by community leaders in response to understanding the values and 
interests of the community, residents and workers enjoy diverse opportunities for leisure. As 
demographic changes continue to impact the city, it will be important to understand which 
recreational amenities can maintain the city’s vitality and attractiveness. 

 The following chapter of the comprehensive guide plan provides a framework for the overall park, 
open space and trail planning activities through 2030. Much of the information within this chapter is 
based on the Minnetonka Park, Open Space and Trail System Plan (POST Plan) prepared and adopted 
by the city in 2000 and is referenced for specific park planning information. The POST Plan establishes 
a balanced approach to managing community and neighborhood parks, open space, athletic field and 
trail resources in the city.  

The chapter includes:  

• a review of the park planning history in the city,  

• a summary of park, open space, trails, recreation resources in the city,  

• current strategic planning efforts,  

• future park, open space and trail improvements, and  

• concludes with implementation strategies and tools.  

The basis for this chapter is represented in the Minnetonka 2030 Vision, and the community policies 
included in Chapter III – Overall City Policies. 
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4.     Open Space Preservation 
Minnetonka has long been committed to open space preservation, most recently reflected by the 
passage of the 2001 bond referendum, a shift to conservation development, and updates of land use 
ordinances related to preservation of steep slopes, shore land and trees. Following the 2001 
referendum, the park board and city council prioritized approximately 50 areas throughout the 
community for possible preservation. The rankings were based on factors developed by the citizen 
open space preservation task force and adopted by the city council. These factors include sensitive 
environmental features, buffers for neighborhoods, high visibility, size and linkage to other open 
areas. 

Preservation strategies were developed for each of these areas, ranging from the negotiation of 
easements to outright purchase. Following the passage of the referendum, the city successfully 
negotiated acquisitions of five parcels along Minnehaha Creek. Additionally, the city acquired an 
option to purchase a 30 acre property across from Meadow Park. The city still holds that option, and 
the resident has donated a conservation easement over the entire property to the Minnesota Land 
Trust. 

Additionally, conservation development agreements have been negotiated for a number of properties 
to preserve as many of the natural features of the land as possible. Often a property owner has 
dedicated a conservation easement that prohibits future development activity. Between 2000 and 
2006, 159 acres of private land have been placed in conservation easements. 

In addition to the donation of easements, other conservation techniques continue to promote the 
quality of the environment. These include smaller road widths, which allow more open space and less 
impervious surface, and rain gardens or infiltration systems to treat the storm water run off and 
promote better water quality. 

 

Additionally, the Park Board has adopted goals and specific strategic objectives (the order does not 
reflect priority) for the future, that are updated on an annual basis. The 2008 goals and objectives 
follow the policies included in Chapter III – Overall Policies pertaining to parks, open space and 
recreation: 

1. To protect natural resources and open space 

a. Conduct an ongoing evaluation of the open space process 

b. Continue to review and comment on the implementation of the natural resources 
stewardship plan 

c. Assist staff in managing the open space process through successful completion 

d. Review options to enhance natural resources & open space 

e. Review all proposed changes to the city’s code of ordinances that pertain to natural 
resources and open space 

f. Actively participate in development of the city’s Minnehaha Creek Visioning Plan 

g. Consider a program to recognize historical aspects of the park system 

 

  



January 5, 2016 Minnetonka 2030 Comprehensive Plan – Chapter VII – Parks, Open Space and Trail Plan  Page 3 
Open Space Related Exerpts 

 

3. Open Space and Natural Area Connections 

The 2030 Minnetonka Vision shown as Figure III-1 in Chapter III – Overall Policies depicts the park and 
open space areas in the city under public control, water resources and areas of important vegetation 
in the city. The creek corridors, associated floodplain and wetlands, and trails create natural 
“greenways” within the city, often connecting the city’s parks that feature preservation and natural 
resource stewardship. 

The 2000 POST Plan established the need to develop an overall program (with funding) for the 
preservation of open space under city control based upon the ecological qualities of the area. In the 
coming years, further study is needed by the city to determine the potential for other private and 
public stewardship activities to foster connections between the natural “greenways”, public open 
space and areas of important vegetation. Additionally, investigation is needed to review incorporating 
new stormwater sustainability techniques and address concerns with the growing number and type of 
plant and animal invasive species. 

An update to the POST Plan is needed to further examine the potential for connections between the 
greenways, open space, and other conservation and sustainability efforts. Information pertaining to 
MLCCS data and other water quality management inventories reviewed in Chapter VI – Resource 
Management should be consulted and refined during the POST plan update process to determine the 
appropriate strategies for the city to manage public open space and encourage private conservation 
efforts on an ecological neighborhood basis. 

 

3. Open Space 

a) Utilize the city open space preservation program and the management of natural resources 
policy to obtain, manage and improve open space for the public. 

b) Convert properties acquired for open space preservation to a park or natural setting 
environment. 

c) Continue to eradicate invasive plant and animal species from open space and other city 
property and maintain open space in accordance with the Park Maintenance Standards, as 
may be amended. 

d) Seek grants, funding partners and other outside funding opportunities to increase the amount 
of publically held open space in the city. 
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Section IV Bicycle and Trail System Plan 
 

Minnetonka has a well-developed system of trails (Figure VIII-12). These trails may help 
reduce traffic by encouraging the use of alternatives to the automobile, including non- 
motorized transportation modes such as bicycle and pedestrian. 

 

The City will strive to achieve the following trail system goals as related to transportation: 
 

   To enhance the transportation system through provisions for multiple modes of travel 
and intermodal connections; 

 

   To encourage pedestrian travel for local trips and the use of transit facilities; 
 

   To  provide  direct  and  continuous  access  for  destination-oriented  pedestrian  and 
bicycle trips; 

 

   To provide pedestrian and bicycle-oriented improvements that overcome natural and 
man-made barriers and promote neighborhood connectivity; 

 

   To provide safe, attractive and convenient pedestrian-oriented improvements  which 
recognize the differing needs of bicyclists and pedestrian, especially the needs of the 
elderly, disabled and children; 

 

   To provide for the integration of street and park systems, so as to support the 
transportation, park and land-use elements of the City’s Comprehensive Plan. 

 

Chapter VII - Parks, Open Space and Trails Plan – Trail-Related Excerpts  

2. Existing Trail System  
The city’s existing trail system, shown on Figure VII-2 consists of off-road trails, walkways (asphalt 
trails that parallel roadways) and on-road pedestrian-bicycle lanes. The original Loop Trail System was 
designed to connect the city’s major parks and activity centers, and to function as both a 
transportation and recreation system. Its 33 miles of trails is the centerpiece of the entire trail system 
that includes neighborhood connectors, sidewalks, pedestrian-bicycle lanes and regional connectors.  
The main city trail system connects with the Three Rivers Park District’s combined 27 mile south 
segment of Lake Minnetonka and Minnesota River Bluffs LRT regional trails (formerly Southwest 
Regional LRT). Both corridors begin in Hopkins; the north corridor extends to Victoria, while the south 
corridor extends to Chanhassen. The city’s trail and walkway system also connects with a DNR state 
trail, the 62 mile Luce Line Trail, in Plymouth just north of Minnetonka.    
 
Trail facilities, including restrooms and drinking fountains, are located at each of the city’s five 
community parks. Much of the main trail system is plowed during the winter months, making it 
usable throughout the year.  
 
Each year, the city continues to add to the trail system. New trails are generally added with major 
road reconstruction projects (e.g., CR 101 and the planned 2008-09 improvements to Shady Oak 
Road). Internal trails have been included with the park renewal projects. 
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b. Local trail connections and pathways  
Although there are numerous trails within the city, the trail system is many years from completion. As 
noted in Chapter VIII – Transportation, several trail connections are planned in conjunction with 
roadway improvements scheduled in the coming years. These trails will be physically separated from 
vehicular traffic.  

However, there are numerous other trails and pathways that are needed to establish connections to 
the village centers, parks, schools, existing trails and other activity centers. Figure VII-3 shows the 
future overall trail plan and identifies numerous trails that currently remain unfunded. It is 
anticipated that the necessary right of way control and construction of the unfunded trails and 
pathways will eventually be accomplished as part of the following activities:  

• future roadway reconstruction,  

• new development and private development activities,  

• outside funding from other government agencies or private entities, and  

• future capital improvement programming.  

 

2. Trail/Pathway Development and Maintenance  
a. Continue yearly investments into the Future Trail Plan according to the schedule identified in 

the capital improvements program.  
b. Provide safe neighborhood trail connections to the overall trail system and community 

amenities in response to neighborhood requests or Park Board recommendations. Chapter VII. 
Parks, Open Space and Trails Plan VII-16 2030 Comprehensive Guide Plan  

c. Review and prioritization of the unfunded portions of the trail system by the Park Board to 
connect the village areas, community parks and adjacent communities.  

d. Incorporate identified trails, sidewalks and pathways connections in roadway reconstruction 
projects.  

e. Continue investments to rehabilitate older trail segments and improve signage (identification 
and wayfinding).  

f. Maintain trails in accordance with the Park Maintenance Standards, as may be 
amended, to improve “wheel-ability” for all age groups, sustainability and year round 
use, as appropriate. 
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DECLARATION OF RESTRICTIVE 

_-_._ D!J'Ull'
THIS DECLARATION OF RESTRICTIVE COVENANT is made as of this 
day of February, 1985, by and between THE CITY OF MINNETONKA, 

amunicipal corporation (hereinafter referred to as the "City"), 
and OPUS CORPORATION, a Minnesota corporation (hereinafter referred 
to as "Opus"), with reference to the following facts and circum-
stances: 

A. By 'that certain Quit Claim Deed dated September 19, 1977, 
filed February 15, 1978, as Document No. 4356924 in the Office of 
the County Recorder for Hennepin County, Minnesota, Opus (then

\known 	as Rauenhorst Corporation) conveyed to the City the fee title 
to that certain tract of land legally described as: 

Outlot A, Opus 2 Fourth Addition, according to the 
recorded plat thereof 

(hereinafter referred to as the "Subject Property"). 

' B. The Subject Property was conveyed upon the express condi-
tion that it be used only as "parkland and open space purposes", 

/ 	 and with the provision that the Subject Property would revert to 
Opus if it were ever used for any purpose other than parkland or 
open space. 

C. In connection with its issuance of a permit for the pro-
posed development of certain adjoining property legally described 
as Tract A, Registered Land Survey No. 1530, Files of Registrar of 
Titles, County of Hennepin, Nine Mi le Creek Water shed District has 
required that no further development of the Subject Property be per-
mitted which would require fill or encroachment within the 100-year
frequency floodplain of Nine Mile Creek (hereinafter referred to as 
the "Floodplain"), and the City has agreed that such restriction 
is acceptable for the Subject Property. 

D. Opus has agreed that a development restriction as set 
forth in Paragraph c above would be appropriate for the Subject
Property and Opus has further agreed that should Opus, or its suc-
cessors or assigns, acquire the Subject Property by operation of \,.) 

the reverter contained in said Quit Claim Deed, Opus and its suc- I 
cessors and assigns would be bound by such development restriction. 

(I'>

-.J
I

E. The City and Opu·s desire to set forth in writing this 
development restriction. "'~

(\J.....NOW, THEREFORE, in consideration of the foregoing facts and 
Icircumstances, and for other good and valuable consideration, the 

()City and Opus hereby agree as follows: .. 
() 

1. The Subject Property shall hereafter be held and conveyed r' 
subject to the restriction that there be no further filling or en-
croachment within the Floodplain, as such area from time to time may
be situated within the subject Property. 

2. This development restriction shall apply to and bind each 
and every owner of any part of the Subject Property, and its re-
spective successors and assigns, to the extent such part of the 
Subject Property lies within the Floodplain, and shall operate as 
a covenant passing with the title to the Subject Property. 

IN WITNESS WHEREOF, the City and Opus have caused this Declara-
tion to be executed as of the day and year first above written. 

--
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=----
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•• • 

STATE OF MINNESOTA)

) ss. 


COUNTY OF HENNEPIN) 


1)1,3 foregoing was acknowledged before me this 7&{ day of 
s F. Miller,

 corporation, 
 

'9-11!: day of 

 

F:~~ry, 1985, by Larry A. Donlin, Mayor, and Jame
City Manager, of The City of Minnetonka, a municipal
on behalf of the municipality. c~ _,-;::; ~

STATE OF MINNESOTA) 

) SS. 


COUNTY OF HENNEPIN) 


The foregoing was acknowledged before me this 
F~bruary, 1985, by Ra.I~ O. Robi\'\SoV\ 
Vice ~rg;id~"5t-Re:il~~~""D~i\ri~,s~i~~~V\'-'"""""-'-',~o~f~~O~p-u-s~~C-o_r_p_o_r_a~t-1~·0-n~,~a~c-o_r_p~o~ra-
tion under the laws of Minnesota, on behalf of the Corporation. 

~y~

INSTRUMENT DRAFTED BY: 

Marc L. Kruger
800 Opus Center 
9900 Bren Road East 
Minnetonka, MN 55343 
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EASEMEN'.1' AGREEMENT 

THIS EASEMENT AGREEMENT is made tM.s tt day Of July, 1991, 
by and. between OPUS CORPORATION, a Mfii"nesota corporation
(hereinafter referred to as "Owner"), and the CITY OF MINNETO"!fKA, 
a Minne111ota 11unicipal corpontion (hereinafter referred to as 
ncity"), with reference to the following tacts and circumstances: 

A. 	 owner is the fee owner of certain real property legally
described as follows; 

Lots 3 and 4 1 Block 4, opus 2 Ninth Addition, according
to the recorded plat thereof, Hennepin County, Minnesota 

(hereinafter referred to as the "Property")· 

n. 	 OWner has constructed across certain portions of the 
Property a bituminous surfaced path, and related 
improvements, all as part of a trail system in the opus
2 development (such paths and relatsd improvemonts
collectively hereinafter referred to as the "Secondary
Road Improvemanta"), and Owner has aqreed to 9rant to 
City an easement for the Secondary Road Improvements upon
certain tal!'llls and conditions hereinafter set forth. 

NOW, THEREFORE, in consideration of the foreqoing facts and 
circumstances, and for other good and valuable conside~ation, the 
receipt and sufficiency of which is hereby acknowledged by the 
parties hereto, owner and city hereby agree as follows: 

1. owner hereby grants to City a perpetual, non exclusive 
easement tor the oon•tru.ction 1 in•tallation, use and maintenance of 
the secondary Road Improvements over thoise portions of the Property
lying within the fifteen (15) toot wide drainage and utility
ea••ment dedicated in th• plat of Opu• Z Ninth Addition which lies 
alon9 the Northeast boundary of the Property. The use of the 
sacondary Road :Improvements parmitted pu.r•uant to this easement 
qrant shall be limited to pedestrian and nonmotorized vehit1Ular 
travel by the general public and by City, its e11tployeea and agents;
provided, how.var, that City may use the Secondary Road 
Improvements aa a mean• of access for emer9enr;:y vehicles in 
instances where public health or safety neoesaitatea such acceaa,
and tor City maintenance vehicles. 

2. Owner hereby grants, bargains, quit claims and. conveys to 
City, its 11uoce11u!lora and assii;ns, forever, the Secondary Road 
Improvements. City accepts the Secondary Road Improvemente, and 
agrees that from and after the data hereof city shall be solely
responsible for '!!Ullintaining, repairing and raplaoing all of the 
Seoondary Road Improvements and the araa within th• eaaement 
deact'iJ::1ed in Paraqraph 1 hereof. Without limitin9 the generality of 
the fore9olnq, City aqrees that it shall be responsib1D for mowing
nll grass immediately adjoining such bituminous surfaced p~~hs. 

3. 	 Nothing in this Easement Agreement to tha contrary •hall 
prohibit owner from uelng the ease•ent area described in Paragraph
l hereof for such purposes as owner mfty dee~ appropriate, provided
that su<::h use by owner does not materially in.terfere •·ith the 
enjoyment by city of the right!il and easen1ont herein qranted. 

4. Tht: eaaement hereby gl:'anted and the agreement herein 
eontainad shall b.,;1 an easamant and ag:raeroont runninc;t with the 
Property, and shall inure to the banefit of and ha bindinq upon
owner and City and their respective successors and assiqns 



•. 

>.. 

IN WITNISS WHERBOF, 9'rner and City have cause~ this 1£Csement 
Aqree11ent to be eJ$,ecute~ as of the day and year first above 
vritten. 

OPUS CORPORATION 

. 
) 

·J, /~ ~ By (. ·· • t tH -Jetrrey w/Ten ~c{iresldent-
General Manager Real Estate 

CITY OF MINNETONKA ~ 

//,l ,L · 
BY /;,,,£~ JU. II/'flfilj

Timothy M.( ergst&iti Mayor 

. /{) 

STATE OF MINNP.SOTA)
) ss. 

COUNTY OF HENNEPIN) 

The foreqoinq was acknowledged before me thJ.s 18th aay of 
July, 1991, by Jettrey w. Essen, the Vice President-General Manager
Real Estate of Opus corporation, a corporation under the laws of 
Minnesota, on behal~ of the corporation. 

STATE OF MINNESOTA)
) sa. 

COUNTY O~ HENNEPIN) 

The toreqoin9 was acknowledged before me this < day of 
July, 1991, by Timothy M. Berqstedt and James P. Miller, e Mayor
and City Manager ot the City of Milinetonka, a municipal corporation
under the lawa of Minnesota, on behalf of the municipal
corporation. 

This instrument waa drafted by; 

Marc t.. l<ruger
800 Opus Center 
9900 Sren Road Eaat 
Minnetcnka, Minnaaota 55343 
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Meeting Title:  Section 4(f) Coordination  –  Newly Identified Section 4(f) 
Properties within the City of  Minnetonka  

      

Date:   01/05/2016  Time:  1:00 p.m.  Duration:  1.0 hour   
Location:  SPO Conf. Rm. 6A   

Call in  #: 1 888.742.5095; code: 1109269062  
 

Meeting called by:	  Nani  Jacobson, Assistant Director, Environmental & Agreements   
Attendees: 	 FTA: Maya Sarna  (phone); Minnetonka: Julie  Wischnack, Phil Olsen, 

William Manchester;  SPO: Jim Alexander, Sarah Ghandour, Dan Pfeiffer, 
James Mockovciak,  Jeanne Witzig,  Leon Skiles, Leila  Bunge   

Purpose of Meeting:	  Discuss  Newly  Identified Section  4(f) properties under jurisdiction of the 
City of Minnetonka, S ection 4(f)  process and analysis.  

 

 

a.  Properties Evaluated:  
- Opus Development Area Trail Network   
- Unnamed Open Space B  
- Unnamed Open Space A  

b.  Process for  Determining Section 4(f) Status  
- Initial Status Determinations  
- Current Status Determinations  

c.  Preliminary Section 4(f)  de minimis  Impact Determinations (handout)  

 

 
 

 

Agenda  
1.  Welcome and Introductions   
2.  Overview of Section 4(f) Requirements (handout)  
3. Identification of Section 4(f) Properties (handouts) 

4.  Next Steps   
i)  Publication of  the Amended Draft Section 4(f) Evaluation  
ii)  Receipt of Public and Agency Comments and Review by FTA, City, Council  
iii)  FTA Request to City for Written Concurrence on the Two Section 4(f)  de minimis  Impact  

Determinations  
iv)  Publication of  the Final Section 4(f) Evaluation  



  

 
 

 

  

    
      

   
  

   
 

  
     

   
      

    
 

       
   

   
     

 

DISCUSSION: 

2) Overview of Section 4(f) Requirements 
SPO staff provided an overview of Section 4(f) requirements and the process for a de minimis use of the 
newly identified Section 4(f) properties under jurisdiction of the City of Minnetonka (Refer to handout 
“Section 4(f) of the Department of Transportation Act”). 
a) The intent of Section 4(f) is to prohibit a transportation project from using a qualifying park/recreation 

area, historic site or wildlife/waterfowl refuge, unless there is no prudent and feasible avoidance 
alternative or the use would be de minimis. 

b) The use of a Section 4(f) property includes the incorporation of the park property into a transportation use 
through a physical use or through a permanent change in property ownership. 

c) A de minimis impact is a physical use of the 4(f) property; however, the project would not adversely 
affect the activities, features, or attributes qualifying a park, recreation area, or refuge for protection under 
Section 4(f). 

d) For de minimis impacts, reasonable mitigation measures are identified for the 4(f) property, and FTA 
issues a preliminary determination in a draft Section 4(f) Evaluation for public comment. Following the 
comment period, the local jurisdiction has the opportunity to concur in writing that the affected property 
has a de minimis use. Final Section 4(f) determinations will be made by FTA, reflecting consideration of 
comments on the preliminary determinations and on continued consultation with the Officials with 
Jurisdiction. 
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3)	 Identification of Section 4(f) Properties 
SPO staff described the Section 4(f) Properties within the City of Minnetonka and the project area that are 
proposed to have a preliminary de minimis use determination. 

a)  Properties  described  (Refer to handout “Newly Identified Section 4(f) Properties in Minnetonka”, Section 
6.1 for full  descriptions of  the properties)  include:  
Opus Development Area Trail Network (Refer to handout “Newly Identified Section 4(f) Properties in 
Minnetonka”, Exhibit 6-4 for location) 

- A 2-foot buffer on either side of the trail is provided where it would need to be maintained (a total 
of about 9 acres) 
- The multi-use trails are the features and the activities on the trail including walking, biking, cross-

country skiing, etc. 
- Trail provides access to secluded areas and to workplaces, for both commercial and residential 

destinations 
- Certain sections of the trail will be moved for the construction of the LRT and will be repaved 

later (Refer to Exhibit 6-4 for those changes) 
- No part of the trail will be permanently removed without its current connectivity function being 

replaced 
- The project preserves the pedestrian grade separated crossings in the Opus development area trail 

networkAfter construction the amount of trail acreage will slightly increase 
Unnamed Open Space B (Refer to handout “Newly Identified Section 4(f) Properties in Minnetonka”, 
Exhibit 6-1 for location) 

- Primarily open space use (undeveloped, meadows, forested area, landscaped area) 
- Trail going through Open Space B is paved and goes through the natural areas within open space 

(part of the Opus development area trail network) 
- No traditional recreational features (i.e. ball park, playground, etc.) 
- Uses are typical things that would occur in natural areas, like bird watching, plant identification, 

areas for solitude, appreciation of nature, etc. 
- City staff mentioned that the area in the north of Open Space B (West of Green Circle Drive) is a 

wetland restoration area and that the Opus area is officially named Opus 2 Business Park 
- Changes to Open Space B – approximately 1.5 acres of the property will be permanently 

incorporated into the project through the acquisition process (Refer to Exhibit 6-2 for permanent 
acquisition location) as well as temporary trail impacts; however, the detour routes will be provided 
for the trail during construction. A TPSS and signal bungalow will be located on this property and 
will require some permanent realignment of trails in Open Space B; however there be no long or 
short-term adverse effects on the trails 
- There will be no noise impact on the noise sensitive uses of the property and those areas will 

generally be shielded from view of the LRT alignment by existing trees and other vegetation 
- Natural areas will be maintained with no adverse effects 

 Unnamed Open Space A (Refer to handout “Newly Identified Section 4(f) Properties in Minnetonka”, 
page 1) 

- Not considered a Section 4(f) park/recreation property 

- Based on deed/title information on this property there are no park/recreation-related easements or 
other park/recreational legal agreements attached to this property 
- There is no deed covenant restricting the future use of this parcel to “parkland” or “open space” 
- FTA does not consider Unnamed Open Space A to be a Section 4(f) property 
-

b)	 Preliminary Section 4(f) de minimis Impact Determinations (Refer to handout “Newly Identified Section 
4(f) Properties in Minnetonka”) 
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ACTION ITEMS:  

 Notify  adjacent property  owners  (AMS and  Claremont)  that this  document 
will be published  
Review  Amended  Draft Section  4(f)  Evaluation  for  comments  and  changes   City  Staff  1/6/2016  

Publish  Amended  Draft Section  4(f)  Evaluation  for  comments  SPO Staff  1/11/2016  

Respond  to  comments  with  input from  City  Staff  FTA,  SPO Staff  After  
2/25/2016  

PERSON RESPONSIBLE:  DEADLINE:  

SPO Outreach  Staff 1/11/2016  
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- Open Space B – the Project actions will not adversely affect the features, attributes, or activities 
that qualify Open Space B for Section 4(f) Projection. FTA has preliminarily concluded that Project 
actions will result in a Section 4(f) de minimis impact. 
- Opus Development Area Trail Network - the Project actions will not adversely affect the features, 

attributes, or activities that qualify Opus Development Area Trail Network for Section 4(f) 
Projection. FTA has preliminarily concluded that Project actions will result in a Section 4(f) de 

minimis impact. 
4) Next Steps 

i) Publication of the Amended Draft Section 4(f) Evaluation 
- The Amended Draft Section 4(f) Evaluation will be published separately from the NEPA 

documentation because these two properties are newly identified and not initially included in 
previous Section 4(f) preliminary evaluations included with NEPA documentation (e.g., DEIS and 
SDEIS). 
- City Staff asked where the document would be published. SPO Staff stated that it will be 

published in the Federal Register, the EQB Monitor, and on the Project website. Hard copies will be 
available at the SPO, State Legislative Library, MnDOT Library, Met Council Library, Minnetonka 
public library and Minnetonka City Hall. 
- It is anticipated to be published on January 11, 2016. The document will include two appendices: 

Plan sheets and meeting materials/notes 
ii) Receipt of Public and Agency Comments and Review by FTA, City, Council 

- SPO will respond, in coordination with City of Minnetonka, to the comments received after the 
45-day public comment period 
- No public hearing will be held, or required under Section 4(f) 
- With publication on January 11, February 25, 2016 ends the 45-day comment period 

iii) FTA Request to City for Written Concurrence on the Two Section 4(f) de minimis Impact 
Determinations 

- City Staff asked what their role is in this process. SPO staff responded that it is an active action 
that both parties (i.e., FTA and the City) agree on after the comment period closes and both need to 
agree that this is a de minimis finding 
- City Staff provided the contact for the written concurrence letter to be Julie Wischnack 

iv) Publication of the Final Section 4(f) Evaluation
 
- Will be included in the FEIS
 



 

 

 

  

21. Open Space A and B: Property Legal Documents 



Open Space A Property Legal Documents 

 





























Open Space B Property Legal Documents 

 





























 

 

 

22. Notices of Publication of the Amended Draft Section 4(f) Evaluation 



1288 Federal Register / Vol. 81, No. 6 / Monday, January 11, 2016 / Notices 

DEPARTMENT OF TRANSPORTATION 

Federal Transit Administration 

Notice of Availability of Southwest 
Light Rail Transit Project Amended 
Draft Section 4(f) Evaluation 

AGENCY: Federal Transit Administration 
(FTA), DOT. 
ACTION: Notice of availability and 
request for comments on the Southwest 
Light Rail Transit Project Amended 
Draft Section 4(f) Evaluation. 

SUMMARY: This notice announces the 
availability of the Southwest Light Rail 
Transit (LRT) Project Amended Draft 
Section 4(f) Evaluation, which includes 
preliminary Section 4(f) de minimis 
impact determinations for two newly 
identified Section 4(f) properties. 
DATES: By this notice, FTA requests that 
comments to the Amended Draft Section 
4(f) Evaluation must be received by 
February 25, 2016. 
FOR FURTHER INFORMATION CONTACT: 
Kathryn Loster, FTA Regional Counsel 
at (312) 353–3869, kathryn.loster@
dot.gov; Maya Sarna, FTA Office of 
Environmental Programs at (202) 366– 
5811, maya.sarna@dot.gov. Comments 
may be submitted to Nani Jacobson, 
Assistant Director, Environmental and 
Agreements, Metro Transit-Southwest 
LRT Project Office, 6465 Wayzata 
Boulevard, Suite 500, St. Louis Park, 
MN 55426 or via email at swlrt@
metrotransit.org. 
SUPPLEMENTARY INFORMATION: Notice is 
hereby given that the FTA is releasing 
an Amended Draft Section 4(f) 
Evaluation (Amended Evaluation) for 
the Southwest LRT Project (Project), 
evaluating two additional Section 4(f) 
properties in the City of Minnetonka, 
Minnesota. 

Federal Lead Agency: FTA. 
Project Sponsor: Metropolitan 

Council. 
Project Description: The proposed 

project is a 14.5-mile light rail transit 
service that would connect downtown 
Minneapolis to the southwestern region 
of the metropolitan area through the 
cities of St. Louis Park, Hopkins, 
Minnetonka, and Eden Prairie, 
Minnesota. The Amended Evaluation 
includes FTA’s preliminary 
determination of de minimis impact on 
two park properties located within the 
City of Minnetonka, Minnesota. 
Pursuant to 23 CFR 774.5, FTA requests 
public and agency comments only on 
the two properties discussed in 
Amended Evaluation. Comments 
received on the Amended Evaluation 
and the preliminary Section 4(f) de 
minimis impact determinations will be 

included, and responded to, in the 
Project’s Final EIS, which will include 
the Southwest LRT Final Section 4(f) 
Evaluation. 

To obtain a copy of the Amended 
Evaluation, please visit the Project’s 
Web site at www.swlrt.org or by request 
by contacting Nani Jacobson at swlrt@
metrotransit.org or Maya Sarna at 
maya.sarna@dot.gov. 

Authority: 49 U.S.C. 303. 

Issued on: January 11, 2016. 
Marisol Simon, 
Regional Administrator, FTA, Chicago, 
Illinois. 
[FR Doc. 2016–267 Filed 1–8–16; 8:45 am] 

BILLING CODE P 

DEPARTMENT OF TRANSPORTATION 

National Highway Traffic Safety 
Administration 

[Docket No. NHTSA–2015–0121] 

Developing Evidence Based Fatigue 
Risk Management Guidelines for 
Emergency Medical Services 

AGENCY: National Highway Traffic 
Safety Administration (NHTSA), U.S. 
Department of Transportation (DOT). 
ACTION: Notice. 

SUMMARY: The National Highway Traffic 
Safety Administration (NHTSA) is 
announcing a meeting that will be held 
in Washington, DC on February 2nd, 
2016 to announce a new initiative and 
accept comments from the public about 
the development of voluntary evidence- 
based guidelines (EBGs) for fatigue risk 
management tailored to the Emergency 
Medical Services (EMS) occupation. The 
meeting will include presentations by 
NHTSA and the project team. These 
presentations will address the 
following: (1) A brief overview of the 
potential dangers of drowsy and 
fatigued driving and the work of EMS 
practitioners, including the risk of 
traffic crashes and providing patient 
care; (2) a summary of the project goals 
and methods for coming to consensus 
on EBG fatigue risk management 
guidelines, (3) the plan for 
dissemination of EBGs, and (4) 
additional project related activities and 
information. Due to space limitations, 
attendance at the meeting is limited to 
invited participants and those who 
register in advance. Time for comment 
and questions from attendees will be 
included. Written comments can also be 
made on http://www.regulations.gov. 
DATES: The meeting will be held on 
February 2nd, 2016 from 8:00 a.m. to 
12:00 p.m. 

ADDRESSES: The meeting will be held in 
the Conference Center of the U.S. 
Department of Transportation, 1200 
New Jersey Avenue SE., Washington, 
DC 20590. 
FOR FURTHER INFORMATION CONTACT: Dr. 
J. Stephen Higgins, Telephone: 202– 
366–3976; email address: 
james.higgins@dot.gov. 
SUPPLEMENTARY INFORMATION: The 
National Highway Traffic Safety 
Administration (NHTSA) is announcing 
a meeting that will be held in 
Washington, DC on February 2nd, 2016 
to announce a new initiative and accept 
comments from the public about the 
development of voluntary evidence- 
based guidelines (EBGs) for fatigue risk 
management tailored to the EMS 
occupation. This initiative (http://www.
ems.gov/pdf/nemsac/2013/NEMSAC- 
AdvisoryFatigueJan2013.pdf) was 
started at the behest of the National 
Emergency Medical Services Advisory 
Committee (NEMSAC), a 
congressionally authorized Federal 
Advisory Committee; sponsored by 
NHTSA; and the work performed by the 
National Association of State EMS 
Officials (NASEMSO). The fatigue risk 
management guidelines for the EMS 
community will be developed by an 
interdisciplinary team of sleep and 
fatigue scientists, Evidence Based 
Guideline (EBG) development 
specialists, and experts in emergency 
medicine and EMS. Final results and 
dissemination are expected within the 
next two years. The evidence based 
fatigue risk management guidelines will 
be widely disseminated across the EMS 
community through publications, 
presentations, and at national 
stakeholder meetings. 

The meeting will be attended by 
members of the project team, the EBG 
panel, members of the public, and 
members of the EMS community. The 
meeting will begin with short 
presentations by NHTSA staff and the 
project team discussing the dangers of 
drowsy and fatigued driving and work, 
a summary of the project goals and 
methods for coming to consensus on the 
guidelines, the eventual dissemination 
of the guidelines, and additional project 
related activities. A majority of the time 
in the meeting will be set aside to accept 
questions and comments from the 
registered attendees after the brief initial 
presentations. This is to ensure that the 
voluntary fatigue risk management 
guidelines will address the needs of the 
entire and diverse EMS community. Due 
to space limitations, attendance at the 
meeting is limited to invited 
participants and those who register in 
advance. All attendees must bring 
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23. Open Space B: Correspondence and Documentation Regarding Wetlands 
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Lucy Kozub

From: Jo Colleran <jcolleran@eminnetonka.com>
Sent: Wednesday, February 03, 2016 12:31 PM
To: Lucy Kozub
Cc: Aaron Schwartz; Ben Hodapp
Subject: RE: SWLRT Inquiry: Opus Area Wetland
Attachments: WCA Declaration of Restrictions and Covenants EXHIBIT B  9.10.13.pdf

I don’t believe that any portion of this wetland has ever been restored. There is a mitigation area on the northeastern 
area of the parcel highlighted in purple. The WCA documents (declaration of restrictive covenants etc.) have taken a 
long time to get processed and they were submitted to the county for filing this past December. I have not yet received 
a recorded copy. 
 
I also attached the final exhibit which illustrates the mitigation areas. 
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Lucy Kozub 
Environmental Associate 
Direct: 763-412-4059 
Email:LKozub@ae-mn.com 

 
 

A Service-Disabled Veteran-Owned Small Business 

I hope this helps. 
 
 
Jo Colleran | Natural Resources Manager | City of Minnetonka 
11522 Minnetonka Boulevard | Minnetonka, MN 55305 
952.988.8415 | jcolleran@eminnetonka.com 
 
 

From: Lucy Kozub [mailto:LKozub@ae‐mn.com]  
Sent: Wednesday, February 03, 2016 10:01 AM 
To: Jo Colleran 
Cc: Aaron Schwartz; Ben Hodapp 
Subject: SWLRT Inquiry: Opus Area Wetland 
 
Hello Jo, 
 
I am wondering if you can provide us with any history/information on the City of Minnetonka owned parcel highlighted 
in the below photo (PID 3611722210002). We have looked at the city’s wetland inventory for this area, but we are 
wondering if any of the wetland on this parcel is restored wetland. If so, would it be possible to obtain the boundaries 
for the restored portion(s)? This inquiry is related to the Southwest LRT Project’s Final EIS Section 4(f) analysis.  
 
Thank you, 
Lucy  
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